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June    23.    1986 


Governor  Ted  Schwinden 
Governor's  Office 
STATE  CAPITOL  BUILDING 
Helena,  MT    59620 

Dear  Governor  Schwinden: 

We  are  pleased  to  present  this  report  of  the  Workers' 
Compensation  Advisory  Council  along  with  its  findings  and  recom- 
mendations for  legislative  changes.   In  compliance  with  your 
Executive  Order  No.  1-85.  the  Council  has: 

A.)  Evaluated  matters  affecting  the  costs,  benefits,  and 
functions  of  Montana's  workers'  compensation  system; 
and 


B.)   Solicited,  received,  and  considered  suggestions  from 
all  parties  who  might  have  an  interest  in  the 
system. 

Additionally,  the  Council  has  determined  that  there  are  a  number 
of  issues  which  were  freguently  discussed  in  the  public  meetings 
that  need  further  analysis  and  consideration.   These  topics  are 
listed  in  Part  I  of  this  report.   The  Council  is  requesting  that 
you  authorize  additional  time  for  the  membership  to  consider 
these  issues  and  prepare  a  supplemental  report  by  November  15, 
1986. 

This  report  was  approved  in  total  by  a  final  vote  of  sixteen 
members  for  with  one  abstention.   The  other  three  members,  who 
were  unable  to  vote,  have  also  expressed  their  favorable  support 
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Sincerely, 

Council  Members 

James  A.  Adams 

Earl  E.  Brandt 

Dr .  Charles  E.  Buehler 

James  F.  Canan 

Jerry  L.  Driscoll 

Bernard  (Ben)  J.  Everett 

David  E.  Fuller 

Chase  T.  Hibbard 

Dr.  Howard  E.  Hultgren 

Robert  J .  Jahner 

Donald  E.  Jenkins 

Bradley  J .  Luck 

J  .  Charles  Mazurek 

Sandra  McKee 

Terry  W.  Payne 

Judge  Timothy  W.  Reardon 

Clyde  B.  Smith 

Gene  Thayer 

Janice  S.  VanRiper 

George  Wood 
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OVERVIEW 

The  Workers'  Compensation  Advisory  Council  established  by 
Governor  Ted  Schwinden  in  January,  1985.  was  given  the  responsi- 
bility of  reviewing  the  provisions  of  Montana  workers'  compen- 
sation laws  and  making  recommendations  for  revisions  by  July  1, 
1986.  In  an  opening  statement  to  the  Council,  Governor 
Schwinden  pointed  out  that  the  last  major  revision  of  these  laws 
had  taken  place  in  the  early  1970's.  Numerous  legislative 
amendments  and  court  decisions  since  that  time  had  created  a 
need  for  this  new  review  of  the  entire  law  in  order  to  be  sure 
that  the  real  needs  of  injured  workers  were  adeguately  met  with 
the  least  cost  to  the  employers.  In  the  Governor's  words,  the 
Council  was  asked  to  be  "people  sensitive  and  cost  conscious." 
To  accomplish  this  purpose,  the  Governor  appointed  twenty 
members  representing  a  wide  range  of  groups  interested  in  the 
system. 

In  order  to  develop  an  agenda  of  topics  for  consider- 
ation, each  member  was  asked  to  submit  a  list  of  concerns. 
These  lists  were  then  consolidated  Into  consideration  categories 
with  specific  guestions  and  sub-topics  under  each  category. 
After  lengthy  discussions  ,  the  Council  prepared  a  preliminary 
report,  setting  out  for  public  comment,  draft  conclusions  that 
were  to  be  included  as  recommendations  for  revising  existing  law. 

Copies  of  that  report  were  widely  distributed  throughout 
the  state,  and  in  April  six  public  meetings  were  held  in  various 
cities  in  order  to  get  comments  and  criticism  of  the  Council's 
work.  In  the  opinion  of  the  Council  members,  the  public  meet- 
ings were  very  successful.  There  were  large  turnouts  at  almost 
every  meeting.  The  largest  group  gathered  in  Kalispell,  about 
375;  and  the  smallest  in  Glasgow,  about  20.  At  Billings,  Great 
Falls,  Butte,  and  Missoula  the  attendance  varied  between  75  and 
150.  Most  of  the  speakers  were  specific  and  well  prepared  and 
many  presented  written  statements  of  their  views.  Summaries  of 
the  oral  testimony  and  copies  of  all  letters  and  written 
statements  were  sent  to  all  Council  members  for  review  before 
the  subseguent  Council  meetings  when  the  draft  report  was 
considered  and  revised.  As  a  result  of  this  review,  a  number  of 
changes  were  made  in  the  Draft  recommendations. 

The  specific  recommendations  in  this  report  are  presented 
in  the  form  of  Draft  legislation  (Part  III).  Part  II,  an 
analysis  of  the  proposed  legislation,  indicates  the  problems 
identified  by  the  Council  and  suggests  ways  these  problems  can 
be  corrected  by  specific  sections  of  the  Draft  Bill.  Detailed 
Minutes  of  Advisory  Council  meetings,  while  not  included  with 
this  report,  are  available  in  the  event  guestions  arise  later 
about  the  Council's  intent. 
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As  an  aid  to  Council  deliberations,  cost  estimates  on 
various  proposals  were  obtained  from  the  National  Council  on 
Compensation  Insurance  (NCCI).  On  the  basis  of  these  estimates, 
the  Advisory  Council  is  reasonably  convinced  that  this  proposed 
legislation,  if  enacted,  will  result  in  a  minimum  15%  reduction 
in  premium  rates.  A  number  of  proposed  changes  are  difficult  to 
guantify  but  could  increase  this  estimate  significantly.  The 
principal  changes  recommended  by  the  Council  will  make  it 
possible  to  understand  and  administer  the  law  more  easily, 
reducing  the  need  for  litigation  and  detailed  rule  making. 

In  the  troublesome  and  difficult  area  of  permanent 
partial  disability,  a  clear  distinction  is  proposed  between  wage 
loss  awards  and  indemnity-impairment  awards.  The  maximum  number 
of  weeks  for  partial  disability  is  reduced  from  500  to  325. 
This  change  will  result  in  a  reduction  in  the  size  of  total 
payouts  but  will  not  reduce  the  present  weekly  compensation 
rate . 

In  the  area  of  permanent  total  disability  (renamed 
"continuing  total  disability"  to  be  more  accurate),  the  Council 
is  recommending  limited  cost-of-living  increases.  The 
provisions  of  SB  281,  regarding  lump-sum  settlements,  are 
substantially  modified,  and  the  method  of  discounting  is  changed 
to  use  the  average  Treasury  bill  rate  instead  of  7%. 

Temporary  total  disability  sections  are  largely 
unchanged.  except  for  some  clarification.  The  time  for 
beginning  wage  loss  benefits  is  moved  from  the  first  day  to  the 
seventh  day. 

No  compensation  benefits  will  be  available  while  a 
claimant  is  incarcerated  after  conviction  for  a  felony. 

Death  benefits  for  the  surviving  spouse  who  has  not 
remarried  will  be  limited  to  ten  years  instead  of  life;  and 
dependent  children  can  receive  benefits  only  to  age  22,  instead 
of  25. 

A  new  provision  is  added,  providing  job  protection  and 
limited  job  preference  to  the  injured  worker. 

Limitations  are  proposed  for  the  use  of  funds  in  the 
Uninsured  Employers  Fund  since  the  funding  of  this  program  is 
inadeguate  to  permit  full  benefits. 

The  section  relating  to  coverage  has  been  clarified,  and 
the  reguirements  for  independent  contractors  have  been 
tightened. 

Provisions  establishing  criminal  penalties  for  fraudulent 
claims  have  been  included.  The  level  of  proof  reguired  for 
establishing  an  aggravation  of  a  previous  injury,  has  been 
raised . 
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New  sections  relating  to  rehabilitation  of  injured 
workers  have  been  added.  Priorities  for  retraining  are 
established,  and  the  role  of  private  rehabilitation  services  are 
included  in  the  proposed  law. 

Those  sections  relating  to  the  Workers'  Compensation 
Court  have  been  revised  to  improve  operations  and  reduce 
litigation. 

Security  reguirements  have  been  increased  for 
self -insurers . 

This  report,  and  the  accompanying  legislative 
recommendations  are  the  result  of  about  seventeen  months  of 
intensive  and  careful  deliberation  by  the  Advisory  Council  in 
free  and  open  discussions.  The  recommendations  are,  in  many 
instances,  a  compromise  between  the  divergent  views  and  ideas  of 
the  members.  Like  any  good  compromise,  probably  no  member  of 
the  Council  is  fully  satisfied  with  all  of  these  provisions. 
However,  these  proposals  must  be  considered  as  a  total  package 
of  recommended  actions. 

The  Council  realized  at  an  early  stage  that  there  were  no 
easy  answers  or  model  solutions.  Many  states  have  similar 
problems  and  are  searching  for  better  answers  to  the  complex 
issues  in  this  field.  The  proposals  in  this  report  will  make 
significant  and  far-reaching  changes  in  the  Montana  workers' 
compensation  system.  In  the  opinion  of  the  Council  the 
proposals  meet  the  test  of  a  "people  sensitive,  cost  conscious" 
program. 
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PART  I . 
ADDITIONAL  TOPICS  FOR  COUNCIL  CONSIDERATION 

1.  Is  stronger  statutory  language  necessary  to 
increase  the  incentive  for  a  safe  work  place? 

2.  Will  the  1985  amendments  be  able  to  control 
rising  medical  and  hospital  costs  or  is  further 
legislation  necessary? 

3.  What  recommendation  should  be  made  on  the  whole 
guestion  of  Occupational  Disease?  Should  further 
studies  be  reguested,  and  what  kinds  of  guestions 
should  be  given  further  research  in  order  to 
assist  in  reaching  some  specific  recommendations? 

4.  Is  there  some  way  to  apportion  liability  between 
employers  where  there  is  an  aggravation  of  a 
pre-existing  condition? 

5.  What  further  action  should  be  recommended  to 
reduce  the  money  now  spent  on  legal  fees,  both 
for  claimants  and  defendants? 

6.  What  should  be  done  with  the  liberal  construction 
clause  in  the  present  law?  Should  it  be  limited 
to  certain  types  of  disputes  or  controversies? 

7.  Would  the  use  of  employer  deductible  insurance 
plans  result  in  significant  savings? 

8.  What  further  studies  might  provide  ways  to  reduce 
the  rising  costs  of  temporary  total  disability? 

9.  What  revisions  should  be  made  in  the  current 
reciprocity  and  extra  territorial  agreements  with 
neighboring  states? 

10.  Does  the  current  definition  of  "wages"  adeguately 
provide  a  clear  understanding  of  the  base  upon 
which  compensation  is  determined? 

11.  Under  what  circumstances  are  employees  working 
within  the  course  and  scope  of  their  employment 
when  commuting  to  and  from  work? 
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PART  II 
ANALYSIS  OF  PROPOSED  LEGISLATION 

This  section  is  presented  in  order  to  give  the  reader  a  better 
understanding  of  problems  identified  with  the  current  Workers' 
Compensation  Act  and  the  Council's  suggested  solutions  to  resolve 
them.  Section  and  page  numbers  refer  to  the  draft  bill  found  in 
Part  III. 


Workers'  Compensation  Court  -  Section  1  (pp  14-15) 

Section  25-34  (pp  50-56) 


PROBLEM: 


Although  the  law  establishing  the  Court  has  essentially  re- 
mained unchanged  since  enactment  in  1975,  there  are  certain 
powers  given  to  district  courts  which  are  lacking  in  this 
Court.  The  Court  has  found  a  need  for  enforcing  its  deci- 
sions but  lacks  civil  contempt  powers.  Workload  of  the  Court 
has  increased  beyond  expected  limits  and  cases  often  take 
much  longer  to  process  than  reasonable  limits  dictate. 


SUGGESTED  SOLUTION 


Since  the  purpose  of  the  Court  was  to  provide  a  special 
mechanism  to  hear  and  resolve  contested  workers'  compensation 
issues  within  a  limited  period  of  time,  the  Council  is  recom- 
mending the  addition  of  one  additional  judge  to  replace  a 
current  hearings  examiner.  One  of  the  two  judges  would  serve 
as  chief  judge.  Both  would  reside  in  Helena  and  travel  as 
necessary.  The  Council  has  also  recommended  the  law  be 
amended  to  provide  the  Court  with  authority  to  issue  and  en- 
force subpoenas,  execute  judgments,  issue  contempt  orders, 
and  apply  rules  of  evidence  to  court  proceedings.  In  order 
to  decrease  workload,  the  Council  has  recommended  repealing 
the  current  reguirement  for  the  Court  to  review  all  compro- 
mise settlements.  The  Court's  jurisdiction  would  not  extend 
to  the  new  provisions  dealing  with  a  hiring  preference  for 
Injured  workers.  Section  10,  39-71-616.  page  29.  New 
reguirements  are  added  which  encourage  resolution  of  disputes 
before  taking  the  controversy  to  court. 
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Definitions  -  Section  2  (ppl5-21) 

PROBLEM: 

Several  of  the  current  definitions  create  a  vague  understand- 
ing of  terms  used  throughout  the  Act.  Those  terms  describing 
certain  disabilities  are  separated  from  the  sections  where 
they  are  consistently  used.  The  meaning  of  some  other  terms 
have  changed  due  to  current  usage. 

SUGGESTED  SOLUTION: 

Several  changes  are  proposed,  some  for  clarification  and 
others  to  incorporate  present  case  law;  e.g.,  a  beneficiary 
would  include  a  "dependent  unmarried  child"  until  age  22, 
instead  of  25,  if  enrolled  in  an  accredited  apprenticeship 
program  or  an  accredited  school.  A  Board  of  Rehabilitation 
Certification  is  also  defined.  A  definition  of  "normal  labor 
market"  is  included.  The  definitions  of  different  types  of 
disability  are  taken  out  of  this  section  and  included  later 
under  the  specific  benefit  sections. 

Filing  Fraudulent  Claims  -  Section  3  (p  21) 

Section  35  (pp  56-58) 


PROBLEM 


It  was  suggested  by  several  speakers  at  the  public  meetings 
that  some  persons  claiming  an  industrial  injury  are  filing 
fraudulent  claims.  There  is  a  widespread  view  that  abuses  of 
the  system  are  uncontrolled  and  that  current  law  does  not 
provide  adeguate  enforcement. 


SUGGESTED  SOLUTION 


The  Council  has  incorporated  in  the  draft  bill  a  section 
which  provides  that  a  person  filing  a  claim  must  affirm  that 
the  circumstances  presented  are  true  and  correct.  It  also 
provides  that  any  person  knowingly  filing  a  false  claim  or 
obtaining  benefits  to  which  he  is  not  entitled  is  guilty  of  a 
crime  and  is  subject  to  the  criminal  penalties  provided  by 
law. 


Coverage  -  Section  4  (pp  21-25) 


PROBLEM: 


The  language  of  the  Act  is  unclear  in  several  cases  and. 
therefore,  causes  confusion  and  misunderstanding  on  the  part 
of  the  reader;  e.g.,  the  language  dealing  with  independent 
contractors  is  difficult  at  best  to  understand  and  creates 
possibilities  that  were  never  addressed  by  the  legislature. 
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SUGGESTED  SOLUTION: 

The  changes  in  this  section  amend  the  existing  law  and 
primarily  clarify  the  language  and  reguirements  for 
"independent  contractors."  This  proposal  sets  out: 
(1)  Employments  which  must  be  covered;  (2)  employments  not 
covered  unless  the  employer  and  insurer  agree  to  include 
them;  and  (3)  employments  which  are  covered  unless  positive 
and  specific  action  is  taken  to  secure  a  waiver. 

Liability  of  Insurers  -  Section  5  (p  26) 

PROBLEM: 

According  to  current  case  law  the  burden  of  proof  to  be 
established  for  an  accident,  which  aggravates  a  preexisting 
condition,  is  determined  on  the  basis  of  whether  or  not  it  is 
medically  possible. 

SUGGESTED  SOLUTION: 

The  Council  felt  that  the  threshold  of  proof  an  insurance 
carrier  must  accept  was  too  low.  This  recommendation  creates 
a  higher  level  of  proof  that  an  injury  was  an  aggravation  of 
a  preexisting  condition. 

Uninsured  Employers  Fund  -  Section  6  (p  26-27) 

PROBLEM: 

The  funds  collected  from  fines  and  penalties  are  grossly  in- 
adeguate  to  provide  the  same  benefits  to  injured  workers  who 
are  properly  covered.  Since  early  in  1981  the  Uninsured 
Employers  Fund  has  been  declared  insolvent  because  monies 
available  are  insufficient  to  meet  reguired  needs.  Over  the 
last  six  years,  the  Division  has  reguested  various  funding 
resources  from  the  legislature  but  an  acceptable  revenue 
source  has  yet  to  be  found. 


SUGGESTED  SOLUTION 


Amendments  to  this  section  address  the  provisions  of  the 
Uninsured  Employers  Fund  in  view  of  the  limited  funding 
available.  It  provides  for  payment  of  wage  loss  and  medical 
benefits,  in  that  order  of  priority,  and  eliminates  lump  sum 
payments  and  the  reguirement  to  establish  reserves. 
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Attorney  Fees  -  Sections  7 .  8 .  &  9  (pp  27-29) 

PROBLEM: 

Under  current  law,  an  assessment  of  attorney  fees  is  auto- 
matic if  a  claimant  is  successful  before  the  court.  This 
appears  to  be  an  unduly  harsh  penalty  against  an  insurer  in 
cases  involving  a  bona  fide  dispute  where  an  insurer  raises 
legitimate  defenses.  The  practice  also  raises  the  cost  of 
the  employer's  insurance. 

SUGGESTED  SOLUTION: 

These  amendments  relate  to  the  Court's  award  of  attorney  fees 
from  the  insurer  and  provide  a  new  requirement  that  the  Court 
may  make  such  an  award  only  if  it  determines  that  the  actions 
of  the  insurer  have  been  unreasonable.  Reasonable  costs  can 
still  be  awarded  to  the  claimant  if  the  claimant  is  success- 
ful in  the  litigation. 

Injured  Worker  Preference  -  Section  10  (p  29) 

PROBLEM: 

Several  Council  members  felt  that  many  injured  workers  are 
terminated  from  their  jobs  because  they  file  a  claim  for 
workers'  compensation  benefits.  Often  when  the  worker  is 
medically  able  to  return  to  work  no  job  is  available. 

SUGGESTED  SOLUTION: 

This  section  provides  that  a  worker  may  not  be  terminated 
solely  for  filing  a  claim  for  workers'  compensation.  It  also 
provides  that  the  injured  worker  shall  have  preference  over 
new  hires  for  a  two-year  period  if  (1)  the  worker  has  re- 
ceived a  medical  release  to  return  to  work,  and  (2)  a  compar- 
able position  becomes  available  which  the  worker  is  able  to 
perform. 

Temporary  Total  Disability  -  Section  11  (pp  30-31) 

Section  16  (p  37) 


PROBLEM; 


Recent  reports  have  indicated  a  significant  growth  in  tempo- 
rary total  wage  loss  benefits.  In  order  to  partially  stem 
this  pattern  and  discourage  absences  extending  beyond  a  week, 
the  council  felt  that  a  set  waiting  period  should  be 
implemented . 
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SUGGESTED  SOLUTION: 

Revisions  include  that  compensation  for  loss  of  wages  would 
not  begin  until  after  the  sixth  day,  rather  than  from  the 
first  day  after  the  loss  continues  for  five  days.  Payment  of 
sickleave  benefits  will  not  be  considered  wages  in  satisfying 
the  six-day  deductible.  Other  recommended  changes  incorpo- 
rate existing  case  law  and  clarify  current  language. 

Continuing  Total  Disability   Section  12  (pp  31-32) 

PROBLEM: 

It  became  a  concern  of  the  1985  Legislature  that  an  injured 
worker,  who  suffered  a  permanent  total  disability  and  was 
unable  to  return  to  any  kind  of  employment,  would  receive  a 
fixed  amount  of  wage  loss  benefit.  The  current  system  makes 
no  allowance  for  an  inflationary  increase  to  assist  the 
worker  to  keep  pace  with  the  economic  climate. 

SUGGESTED  SOLUTION: 

The  amendments  to  this  section  provide  that  a  worker  who  is 
entitled  to  continuing  total  disability  for  two  years  will 
receive  a  cost  of  living  adjustment  based  on  the  increase  in 
the  state's  average  weekly  wage,  or  3%,  whichever  is  less. 
No  more  than  ten  such  annual  adjustments  are  allowed.  Addi- 
tionally it  is  amended  to  substitute  as  a  more  accurate 
description  the  term  "continuing  total  disability"  for  the 
term  "permanent  total  disability." 

Permanent  Partial  Disability  -  Section  13  (pp  32-35) 
PROBLEM: 

The  current  statute  covering  benefits  is  vague  and  leads  to 
law  and  policy  reguiring  continuing  new  interpretations  by 
the  courts.  Thus,  court  decisions  have  set  out  different 
legal  theories  for  injured  workers  to  follow.  This  tends  to 
result  in  the  need  for  injured  workers  to  be  represented  by 
an  attorney  because  the  potential  benefits  are  unclear. 
Benefits  are  set  out  in  case  law  rather  than  statutory  law. 
The  greatest  problem  lies  in  determining  benefits  to  injured 
workers  who  are  partially  disabled  and  can  return  to  some 
kind  of  employment.  Benefits  for  permanent  partial  disability 
are  complex  and  often  unprecise.  Therefore,  for  the  benefits 
to  be  meaningful  a  case-by-case  evaluation  is  necessary. 
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SUGGESTED  SOLUTION: 

This  section  has  been  completely  revised  to  reflect  a  clear 
understanding  of  the  law,  including  case  law  interpretations, 
covering  permanent  partial  disability.  Definitions,  pro- 
cedures, and  benefit  structures  have  been  revised  in  order  to 
make  a  distinction  between  wage  loss  awards  and  indemnity 
awards.  The  number  of  weeks  for  which  partial  disability 
benefits,  both  wage  loss  and  indemnity  awards,  can  be  paid  is 
reduced  from  500  to  325.  The  maximum  weekly  benefit  rate 
remains  at  50%  of  the  state's  average  weekly  wage.  Factors 
to  be  considered  for  a  wage  loss  award  include  both  an  actual 
wage  loss  and  the  situation  where  a  benevolent  employer  main- 
tains a  job  for  an  injured  employee. 

Factors  to  be  considered  in  determining  an  indemnity  award 
are  established,  including  the  use  of  the  American  Medical 
Association  guidelines  for  permanent  impairment.  The  speci- 
fic injury  schedule  in  present  law  is  eliminated. 

Benefits  for  Incarcerated  Claimants  -   Section  14  (p  35) 

PROBLEM: 

The  current  system  does  not  permit  benefits  to  be  terminated 
solely  because  a  person  is  incarcerated  for  a  crime.  One  of 
the  founding  principles  of  workers'  compensation  was  to  re- 
place lost  wages  while  the  injured  worker  was  recovering  and 
unavailable  to  return  to  work  because  of  the  injuries. 
Recent  court  cases  have  confirmed  this  flaw  in  the  system  and 
have  stated  that  benefits  can  only  be  terminated  when  a 
person  is  medically  able  to  return  to  work. 

SUGGESTED  SOLUTION: 

This  new  section  eliminates  all  compensation  benefits  for 
claimants  while  they  are  incarcerated  after  conviction  of  a 
felony. 

Death  Benefits  -  Section  15  (pp  35-37) 


PROBLEM: 


Current  law  provides  for  lifetime  benefits  to  surviving 
spouses  of  industrial  death  victims.  This  provision  creates 
liabilities  far  beyond  what  most  other  states  provide  and 
does  not  consider  other  available  programs. 
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SUGGESTED  SOLUTION: 

Some  changes  have  been  made  in  this  section  for  clarification 
purposes,  but  the  principal  change  would  be  a  reduction  in 
the  duration  of  benefits  for  a  surviving  spouse  from  life  to 
500  weeks.  Benefits  for  the  surviving  spouse  would  cease 
upon  remarriage  as  now  provided,  but  the  two-year  lump  sum 
dowry  payment  would  be  eliminated. 

Settlements  &  Lump  Sum  Payments  -  Section  17  (pp  37-42) 

PROBLEM: 

There  is  a  great  deal  of  controversy  about  the  need  for  lump 
sum  awards,  how  they  should  be  justified,  how  they  should  be 
calculated  and  whether  or  not  they  should  be  eliminated.  The 
1985  Legislature  passed  SB281  to  strengthen  the  reguirements 
for  obtaining  lump  sum  payments  knowing  that  the  Advisory 
Council  would  also  have  to  devote  additional  consideration  to 
this  issue. 

SUGGESTED  SOLUTION: 

This  section  has  been  completely  revised  and  sets  up  new  re- 
guirements and  procedures  for  conversion  of  biweekly  benefits 
to  a  lump  sum  payment.  The  present  7%  discount  for  lump  sum 
permanent  (continuing)  total  disability  would  be  changed  to  a 
new  discount  basis  using  the  average  of  United  States  Ten 
Year  Treasury  Bills  as  a  current  interest  rate.  The  revision 
also  establishes  guidelines  for  determining  when  a  lump  sum 
conversion  is  in  the  "best  interest  of  the  claimant."  The 
Division  of  Workers'  Compensation  would  be  reguired  to  take 
action  on  all  settlements  within  thirty  (30)  days  after 
receipt  of  the  petition  for  settlement  and  may  not  unreason- 
ably withhold  approval. 

Rehabilitation  &  Re-Employment  of  Injured  Workers-Section  18-23 (pp42-49) 

PROBLEM: 

The  current  Act  only  recognizes  the  role  of  a  state  agency  in 
the  rehabilitation  and  re- employment  process.  For  some  time 
now  private  firms  specializing  in  this  service  have  partici- 
pated in  Montana's  system.  Because  the  new  providers  are  now 
offering  services,  the  basis  for  monitoring  compliance  and 
coordinating  benefits  has  been  guestloned.  Additionally,  the 
current  Act  appears  to  frustrate  the  objective  of  early 
return  to  work  and  worker  independence. 
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SUGGESTED  SOLUTION: 

All  of  these  sections  relate  to  rehabilitation  of  the  injured 
worker  and  include  significant  changes  from  present  pro- 
cedures. A  new  section  on  reguired  rehabilitation  sets  out 
the  seguence  of  priorities  for  return-to-work  programs.  The 
role  of  certified  private  rehabilitation  counselors  Is 
provided  for  the  first  time,  and  their  relationship  to  the 
Department  of  Social  and  Rehabilitation  Services  (SRS)  is 
established.  Eligibility  for  biweekly  benefits  under  a 
rehabilitation  plan  is  provided  under  the  terms  of  current 
case  law.  Provisions  are  included  for  the  termination  of 
benefits  because  of  noncompliance  with  an  approved  program. 

Self  Insurer  Solvency  -  Section  24  (pp  49-50) 

PROBLEM: 

With  the  recent  insolvency  of  the  Great  Western  Sugar  Company 
in  Billings,  it  became  apparent  that  the  Division's  ability 
to  maintain  a  vigil  over  the  financial  solvency  of  self 
insurers  is  limited. 

SUGGESTED  SOLUTION: 

The  revisions  in  this  section  reflect  the  Council's  recom- 
mendations to  strengthen  the  security  reguirements  for  self 
insurers.  In  the  event  of  a  business  failure,  this  new 
language  will  generally  provide  for  the  financial  resources 
to  continue  benefits  for  the  firm's  injured  workers. 
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PART   III 
DRAFT  LEGISLATION 

Draft    #5    -    6/11/86 

BILL    NO.    ______ 

INTRODUCED  BY  

A  BILL  FOR  AN  ACT  ENTITLED:   "AN  ACT  AMENDING  SECTIONS  2-15-1014, 
39-71-116,  39-71-401,  39-71-407,  39-71-503,  39-71-611,  39-71-612, 
39-71-701,  39-71-702,  39-71-703,  39-71-721,  39-71-736,  39-71-741, 
39-71-1004,  39-71-2102,  39-71-2901,  39-71-2902,  39-71-2903, 
39-71-2904,  39-71-2905,  39-71-2906,  39-71-2907,  39-71-2909,  and 
45-6-301,  MCA,  REGARDING  THE  WORKERS'  COMPENSATION  LAW,  AND 
REPEALING  SECTIONS  39-71-410,  39-71-705,  39-71-706,  39-71-709, 
39-71-1001,  39-71-1002,  39-71-1003,  39-71-1005,  and  39-71-2908, 
MCA." 

BE  IT  ENACTED  BY  THE  LEGISLATURE  OF  THE  STATE  OF  MONTANA: 

Section  1.   Section  2-15-1014,  MCA,  is  amended  to  read: 
"2-15-1014.   Office  of  workers'  compensation  judge  court  - 
allocation  -  appointment  -  salary.   (1)   There  is  tho  offico — e-£-  a_ 
workers'  compensation  j  udgo  court.   The  o££  ice  court  is  allocated 
to  the  department  of  administration  for  administrative  purposes 
only  as  prescribed  in  2-15-121. 

(2)   The  governor  shall  appoint  the  two  workers' 
compensation  judges,  each  to  serve  for  a  term  of  6  years  in  the 
same  manner  provided  by  Title  3,  chapter  1,  part  10,  for  the 
appointment  of  supreme  or  district  court  judges.   A  vacancy  shall 
be  filled  in  the  same  manner  as  the  original  appointment.   The 
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second  judge  to  be  appointed  pursuant  to  legislative  authoriza- 
tion adopted  in  198-  shall  take  office  effective  January  J._i 

198-.   The  governor  shall  designate  a  chief  judge whose  duties, _ 

in  addition  to  those  set  forth  in  title  39,  chapters  71 and  72, 

shall  include  the  administration  of  the office,  budget  prepara- 
tion, personnel  hiring  and  management,  and  court  administration. 

(3)   To  be  eligible  for  workers'  compensation  judge,  a 
person  must : 

(a)  have  the  qualifications  necessary  to  district  court 
judges  found  in  Article  VII,  section  9,  of  the  Montana 
constitution  ; 

(b)  devote  full  time  to  the  duties  of  workers'  compensation 
judge  and  not  engage  in  the  private  practice  of  law. 

(A)   The  A_  workers'  compensation  judge  is  entitled  to  the 
same  salary  and  other  emoluments  as  that  of  a  district  judge  but 
shall  be  accorded  retirement  benefits  under  the  public  employees' 
retirement  system." 

Section  2.   Section  39-71-116,  MCA,  is  amended  to  read: 
"39-71-116.   Definitions.   Unless  the  context  otherwise 
requires,  words  and  phrases  employed  in  this  chapter  have  the 
following  meanings: 

(1)   "Average  weekly  wage"  means  the  mean  weekly  earnings  of 
all  employees  under  covered  employment,  as  defined  and  estab- 
lished annually  by  the  Montana  department  of  labor  and  industry. 
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It  is  established  at  the  nearest  whole  dollar  number  and  must  be 
adopted  by  the  division  of  workers'  compensation  prior  to  July  1 
of  each  y ear . 

(2)  "Beneficiary"  means: 

(a)  a  surviving  wife  or — huabond  spouse  living  with  or 
legally  entitled  to  be  supported  by  the  deceased  at  the  time  of 
injury; 

(b)  an  unmarried  child  under  the  age  of  18  years; 

(c)  an  unmarried  child  under  the  age  of  25"  22  years  who  is 
a  full-time  student  in  an  accredited  school  or  is  enrolled  in  an 
accredited  apprenticeship  program; 

(d)  an  invalid  child  over  the  age  of  18  years  who  is 
dependent  upon  the  decedent  for  support  at  the  time  of  injury; 

(e)  a  parent  who  is  dependent  upon  the  decedent  for  support 
at  the  time  of  the  injury  (however,  such  a  parent  is  a 
beneficiary  only  when  no  beneficiary,  as  defined  in  subsections 
(2)(a)  through  (2)(d)  of  this  section,  exists);  and 

(f)  a  brother  or  sister  under  the  age  of  18  years  if 
dependent  upon  the  decedent  for  support  at  the  time  of  the  injury 
(however,  such  a  brother  or  sister  is  a  beneficiary  only  until 
the  age  of  18  years  and  only  when  no  beneficiary,  as  defined  in 
subsections  (2)(a)  through  (2)(e)  of  this  section,  exists). 

( 3 )  "Board  of  rehabilitation  certification"  means  the 
nonprofit,  independen t,  fee-structured  member  organization  of  the 
national  commission  for  health  certif y in g  a gencies,  established 
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for  the  purpose  of  certifying  rehabilitation  practitioners. 

(3)  ( A )   "Casual  employment"  means  employment  not  in  the 
usual  course  of  trade,  business,  profession,  or  occupation  of  the 
employer.   A*y — poroon — hauling  or — oooi  ot  ing — ±-h — hauling — »■# — auger 
beets: — «* — grains  , — i* — caee — ©-£ — omer gency  , — i-s — considered — ongagod — in- 
casual  employments 

( 4)  ( 5 )   "Child"  includes  a  posthumous  child,  a  dependent 
stepchild,  a  child  legally  adopted  prior  to  the  injury,  and  an 
illegitimate  child  legitimized  prior  to  the  injury. 

(5)  (6)   "Division"  means  the  division  of  workers' 
compensation  of  the  department  of  labor  and  industry  provided  for 
in  2-15-1702. 

(  7  ) "Husband" — e* — "widowor  " — moans — only — a — huoband — w= — widower 

living — wi  th — &r — legally — entitled — to  bo — ouppor  tod — b-y- — fe-ke — docoacod 
-a-fc — fcb-e — timo — ei — h-e-¥ — in  jury  i 

(6)  ( 7 )   "Fiscal  year"  means  the  period  of  time  between 
July  1  and  the  succeeding  June  30. 

(8)  "Insurer"  means  an  employer  bound  by  compensation  plan 
No.  1,  an  insurance  company  transacting  business  under 
compensation  plan  No.  2,  the  industrial  insurance  account  under 
compensation  plan  No.  3,  or  the  uninsured  employers'  fund 
provided  for  in  part  5  of  this  chapter. 

(9)  "Invalid"  means  one  who  is  physically  or  mentally 
incapacitated . 

(10)  "Normal  la  bo  r  market"  means  the  possible  occupations 
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for  which  a  claimant  is  qualified,  consistent  with  the  claimant's 
age,  education,  vocational  experience,  aptitude,  and  compatible 
with  the  claimant's  physical  capacities  and  limitations  as  a 
result  of  the  claimant's  injuries.   As  to  the  geographical  area 
to  be  considered  in  which  the  normal  labor  market  exists,  the 
area  shall  be  determined  by  considering  the  claimant's  residence, 
location  of  employment  at  the  time  of  injury,  previous  commuting, 
and  a  reasonable  commuting  distance  from  the  place  of  residence 
considering  the  claimant's  physical  limitations  as  a  result  of 
the  injury,  and  the  cost  of  such  commuting,  and  wages  of  prospec- 
tive employment. 

(  10 )   (11)   "Order"  means  any  decision,  rule,  direction, 
requirement,  or  standard  of  the  division  or  any  other 
determination  arrived  at  or  decision  made  by  the  division. 

(11)   (12)   "Payroll",  "annual  payroll",  or  "annual  payroll 
for  the  preceding  year"  means  the  average  annual  payroll  of  the 
employer  for  the  preceding  calendar  year  or,  if  the  employer 
shall  not  have  operated  a  sufficient  or  any  length  of  time  during 
such  calendar  year,  12  times  the  average  monthly  payroll  for  the 
current  year;  provided,  that  an  estimate  may  be  made  by  the 
division  for  any  employer  starting  in  business  where  no  average 
payrolls  are  available,  such  estimate  to  be  adjusted  by 
additional  payment  by  the  employer  or  refund  by  the  division,  as 
the  case  may  actually  be  on  December  31  of  such  current  year. 

(  12  ) "Pcpmonent — partial — dioobi  lity  " — mcano — a — condition 
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r  oku  1  ting — 1 1  om — in  jury — n* — da  lined — i-n — this — chapter — that — r  ooul  to — 4-h- 
thc — octuol — looo — e4 — oorningo — a* — corning — capability — looo — than — total' 
fchot — oxiotc — of  tor — fe-h-e — injured — worker — ire — a-e — £-e-i? — rootored — a-s — the 

permanent — character — e-£ — tb-e — in  jur  ieo — will — permit  . Disabil  it  y  ■ 

shall — We — supper  ted — b-y — a — preponderance — o-f — medical — evidence  .■ 

( 13  ) "Permonont — totol  d inability" — moono — a — condition 

r  ooul  ting — from — in  jury — oo  defined — irB — t  hio — choptor — thot — r  ooul  to — ir*t- 
•frh-c — looo — ©4 — octuol — oorningo — a*= — oorning — co  pabili  ty — thot — oxioto 
of  tor — fe-he — injured — worker — i-e — a-e — £e* — rootored — e-e — fe-h-e — permanent 
character — e-£ — tb-e — in  jurico — will — permit — a-H-d — which — reoul  to — i-« — the  ■ 
worker — ho  ving — a-e — rcooonable — proopect — e4 — finding — regular 

employment — e4 — e«-y — kind — i-H — fe+i-e — normal — labor — market  . Disability 

shall — b-Q — euppor  tad — hy — a — propondor  once — e-f — modi  col — ovidoncei 

■{ 14 )   ( 13 )   The  term  "physician"  includes  "surgeon"  and  in 
either  case  means  one  authorized  by  law  to  practice  his 
profession  in  this  state. 

■■(15)   (  14 )   "The  plant  of  the  employer"  includes  the  place  of 
business  of  a  third  person  while  the  employer  has  access  to  or 
control  over  such  place  of  business  for  the  purpose  of  carrying 
on  his  usual  trade,  business,  or  occupation. 

(  16)   (15)   "Public  corporation"  means  the  state  or  any 
county,  municipal  corporation,  school  district,  city,  city  under 
commission  form  of  government  or  special  charter,  town,  or 
village. 
//// 
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■(17)-   (16)   "Reasonably  safe  place  to  work"  means  that  the 
place  of  employment  has  been  made  as  free  from  danger  to  the  life 
or  safety  of  the  employee  as  the  nature  of  the  employment  will 
reasonably  permit. 

(  18  )■   ( 17 )   "Reasonably  safe  tools  and  appliances"  are  such 
tools  and  appliances  as  are  adapted  to  and  are  reasonably  safe 
for  use  for  the  particular  purpose  for  which  they  are  furnished. 

(  10  ) "Temporary — to tol — dioabili ty " — meono — s — condition 

rooulting — from — a-fi — injury — e-s — defined — i* — thio — chapter — thot — rooulto 
-*■« — total — looo — &£ — wogoo — &«-d — oxioto — until — trh-e — injured — work  or — ie — e-e- 
■f-ai — restated — a-s — trhe — permanent — e  ha  rae.ter — er£ — Hte — injuries — wi  11- 
pPT-m-i  i-    A  wnr  i-^r — shall — b-e — pa  i  d — tomporar  y — total — dioabilit  y 

benefits — during — a — r  oaeonablo — period — e4 — ro  troini  ngi Dioobility 

aholl — be — supported — by — e — pre  ponder  ancc — &f — me  dicol — evidence  . 

(20)   (18)   "Wages"  means  the  average  gross  earnings  received 
by  the  employee  at  the  time  of  the  injury  for  the  usual  hours  of 
employment  in  a  week,  and  overtime  is  not  to  be  considered.   Sick 
Ioqvo — bonof  ito — accrued — hy — employ  ceo — &4 — public — cor  porotiono — &»- 
defined — by — subsec  tion — (  16  ) — oi — this — section  , — s-t* — t-o — b-e — considered  « 
wagoo ,       A  collective  bargaining  agreement  shall  not  be  the  sole 
factor  to  be  considered  in  determining  wages. 

(  21  ) "Wife" — &* — "widow" — meano — only — e — wife  or — widow — living 

with — ©* — legally — ontit  lod — tre — be — ouppor  tod — by — fe-&e — docoaood — a-fe — tho. 
time — e-f- — th-e — injury. 


//// 
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1  ( 22 )   (19)   "Year,"  unless  otherwise  specified,  means 

2  calendar  year." 

3  Section  3.   NEW  SECTION. 

4  "39-71-123.   Filing  true  claim    obtaining  benefits  through 

5  deception  or  other  fraudulent  means  -  criminal  penalty.   (1)   Any 

6  person  filing  a  claim  under  chapters  71  or  72  of  Title  39  shall, 

7  by  signing  such  claim,  affirm  that  the  information  being  filed 

8  is,  to  the  best  of  the  person's  knowledge,  true  and  correct 

9  (2)   A  person  who,  through  deception  or  other  fraudulent 

10  means,  knowingly  files  a  false  claim  for  benefits  or  otherwise 

11  knowingly  obtains  benefits  which  the  person  is  not  entitled  to 

12  under  chapters  71  and  72  of  Title  39,  is  guilty  of  a  crime  under 

13  45-6-301,  and  a  county  attorney  may  initiate  criminal  proceedings 

14  against  the  person." 
15 

16  Section  4.   Section  39-71-401,  MCA,  is  amended  to  read: 

17  "39-71-401.   Employments  covered  and  employments  exempted. 

18  (1)   Except  as  provided  in  subsection  (2)  of  this  section,  the 

19  Workers'  Compensation  Act  applies  to  all  employers  as  defined  in 

20  39-71-117  and  to  all  employees  as  defined  in  39-71-118.   An 

21  employer  who  has  any  employee  in  service  under  any  appointment  or 
contract  of  hire,  expressed  or  implied,  oral  or  written,  shall 
elect  to  be  bound  by  the  provisions  of  compensation  plan  No.  1, 


22 
23 


24    2,  or  3.   Every  employee  whose  employer  is  bound  by  the  Workers' 


25 


Compensation  Act  is  subject  to  and  bound  by  the  compensation  plan 
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that  has  been  elected  by  the  employer. 

(2)   Unless  the  employer  elects  coverage  for  these  employ- 
ments under  this  chapter  and  an  insurer  allows  such  an  election, 
the  Workers'  Compensation  Act  does  not  apply  to  any  of  the 
following  employments: 

(a)  household  and  domestic  employment; 

(b)  casual  employment  as  defined  in  39-71-116(3)  except 
■  employment — e4 — a — volunteer — under — &J — 3 — 105  ; 

(c)  employment  of  members  of  an  employer's  family  dwelling 
in  the  employer's  household; 

(d)  employment  of  sole  proprietors  or  working  members  of  a 
partnership  other  than  those  who  consider  themselves  or  hold 
themselves  out  as  independent  contractors  and  v h o — a*-e — a-e-fc 

con  trocting — £-e* — agricultural — eer  v  ices — fc-e — b-e — per  formed — e« — a — farm 
-e* — ronch) — e-? — £e-t — broker  or — oo  looman — oer  viceo — per  forme  d — un  dor — e- 
lietnse — issued — by — fc-h-e — board — &4 — realty — regulotiont  or — £-©■¥ — corvicoo' 
ao  a  direct — ool lor — engo god — i« — fe-ke — oale — e-£ — conoumer — pr oduc to — fc-e— 
cus  tomere — primarily — i-a — fc-a-e — homo  ; 

(e)  a  broker  or  salesman  performing  under  a  license  issued 
by  the  board  of  realty  regulation; 

(f)  a  direct  seller  engaged  in  the  sale  of  consumer  products 
to  customers  primarily  in  the  home; 

(e )   (g )   employment  for  which  a  rule  of  liability  for 
injury,  occupational  disease,  or  death  is  provided  under  the  laws 
of  the  United  States; 
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( £ )   ( h)   any  person  performing  services  in  return  for  aid  or 
sustenance  only,  except  employment  of  a  volunteer  under  67-2-105; 

( g)   ( i )   employment  with  any  railroad  engaged  in  interstate 
commerce,  except  that  railroad  construction  work  shall  be 
included  in  and  subject  to  the  provisions  of  this  chapter. 

( h)   ( j )   employment  as  an  official,  including  a  timer, 
referee,  or  judge,  at  a  school  amateur  athletic  event,  unless  the 
person  is  otherwise  employed  by  a  school  district. 

(3)   A  sole  proprietor  or  working  member  of  a  partnership  who 
holds  himself  out  or  considers  himself  an  independent  contractor 
and — w-h-e — i* — h-«4. — contracting — £o-e — agricultural — ear  vices — 1« — b&~ 
performed — cm — a — farm — e* — ranch  , — e* — £■©* — broker — o*= — ooloomon — oer  vicoo 
por  formed — undor — a — license — issued — by — t-b-e — board — »£ — realty 
-re  gulotion, — e-j= — £-e* — oer  vieeo — a-s — e — direct — ocllcr — engoged — i-n — fe-h-e 

r 

oolo — ©4; — ooncumor — products — t-e — cuot  omor  s — pr  imar  ily — i-fi — fc-h-e — home — muet 
elect — fee — be — bound — per  oonolly — a-f^d — indi  vi  duol  ly — by — fc4*e — provioiono 
e-i — componca  tion — pi  an — U&-. — 1-, — 2-, — e-F — 3-, — b«-fc — b« — uwa-y — apply — fee — tk« 
division — £-e* — a* — exemption — from — fc+w? — Wor  kero  ' — Compenoo  t  ion — A-e-fe — for 

h i m a c  1  f  . ?4*e — opplieotion — muot — be — mode — ifl — occor  donee — with — fe4*-e- 

rules — adopted — by — fe+t-e — Divioion  i 34*e — d  ivioion — me-y — deny — the 

application — only — irf- — i-fc — determined — that — fe-h-e — applicont — ie — n-e-fc — a* 

inde  pendent — con  tractor  » When — a-H — opplieotion — a-e — approved — by — tho 

division  , — j-fe — i-s — eone  lu9i  vc — e-9 — fe-e — fch-e — ototuo  of — e* — independent 
contractor — e-f^d — procludeo — the — applicant — from — obtaining — bonof its 
tinder — thio — chapter  t    must  be  bound  personally  and  individually  by 
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the  provisions  of  compensation  plan  No.  1,  2,  or  3}    but  pursuant 
to  such  rules  as  the  division  shall  from  time  to  time  promulgate 
and  subject  in  all  cases  to  the  review  of  the  division,  he  may 
elect  that  he  not  be  bound  as  an  employee  under  this  chapter  by 


delivering  a  written  notice  to  the  division,  and  insurer,  if  any, 
in  the  form  provided  by  the  division. 

(A)   (a)   Private  corporations  must  provide  coverage  for 
their  officers  and  other  employees  under  the  provisions  of 
compensation  plan  No.  1,  2,  or  3,  but  pursuant  to  such  rules  as 
the  division  shall  from  time  to  time  promulgate  and  subject  in 
all  cases  to  the  review  of  the  division,  officers  of  private 
corporations  may  elect  not  to  be  bound  as  employees  under  this 
chapter  by  a  written  notice  in  the  form  provided  by  the  division, 
served  in  the  following  manner: 

(i)   if  the  employer  has  elected  to  be  bound  by  the 
provisions  of  compensation  plan  No.  1,  by  delivering  the  notice 
to  the  board  of  directors  of  the  employer  and  the division: 

(ii)   if  the  employer  has  elected  to  be  bound  by  the 
provisions  of  compensation  plan  No.  2  or  3,  by  delivering  the 
notice  to  the  board  of  directors  of  the  employer,  the  division, 
and  the  insurer. 


(b)   If  the  employer  changes  plans  or  insurers ± _t he  previous 

election  not  to  be  bound  shall  not  be  effective  and  the  officer 

shall  again  serve  notice  as  provided  above  if  he  still  elects  not 
to  be  bound. 
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(c)   The  appointment  or  election  of  an  officer  of  a 
corporation  for  the  purpose  of  excluding  an  employee  from 
coverage  under  this  chapter  does  not  entitle  such  officer  to 
elect  not  to  be  bound  as an employee  under  this  chapter.   In  any 


case,  the  notice  must  be  signed  by  the  officer  under  oath  or 
equivalent  affirmation  and  is  subject  to  the  penalties  for  false 
swearing ♦ 

(d)   the  division  shall  review  any  election  by  officers  of 
private  corporations  not  to  be  bound  as  an  employee  to  assure 
compliance  with  this  chapter. 

(4)   (5)   Each  employer  shall  post  a  sign  in  the  workplace  at 
the  locations  where  notices  to  employees  are  normally  posted, 
informing  employees  about  the  employer's  current  provision  of 
compensation  insurance.   A  workplace  is  any  location  where  an 
employee  performs  any  work-related  act  in  the  course  of 
employment,  regardless  of  whether  the  location  is  temporary  or 
permanent,  and  includes  the  place  of  business  or  property  of  a 
third  person  while  the  employer  has  access  to  or  control  over 
such  place  of  business  or  property  for  the  purpose  of  carrying  on 
his  usual  trade,  business,  or  occupation.   The  sign  will  be 
provided  by  the  division,  distributed  through  insurers  or 
directly  by  the  division,  and  posted  by  employers  in  accordance 
with  rules  adopted  by  the  division.   An  employer  who  purposely  or 
knowingly  fails  to  post  a  sign  as  provided  in  this  subsection  is 
subject  to  a  $50  fine  for  each  citation." 
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Section  5.   Section  39-71-407,  MCA,  is  amended  to  read: 
"39-71-407.   Liability  of  insurers.   Every  insurer  is  liable 
for  the  payment  of  compensation,  in  the  manner  and  to  the  extent 
hereinafter  provided,  to  an  employee  of  an  employer  it  insures 
who  receives  an  injury  arising  out  of  and  in  the  course  of  his 
employment  or,  in  the  case  of  his  death  from  such  injury,  to  his 
beneficiaries,  if  any.   The  determination  as  to  whether  an 
insurer  is  liable  for  an  injury,  as  defined  in  section  39-71-119, 
shall  be  determined  on  its  being  more  probable  than  not  that  an 
injury  has  occurred  or  more  probable  than  not  that  a  claimed 
injury  is  an  aggravation  of  a  preexisting  condition.   Proof  that 

it  is  medically  possible  that  a  claimed injury  occurred,  or  that 

such  claimed  injury  is  a  result  of  an  aggravation  of  a  preexist - 
ing  condition,  is  insufficient  in  establishing  that  an  industrial 
injury  has  occurred." 


Section  6.   Section  39-71-503,  MCA,  is  amended  to  read: 
"39-71-503.   Administration  of  fund.   (1)   The  division 

shall  administer  the  fund  and  shall  pay  all  proper  benefits  to 

injured  employees  of  uninsured  employers. 

(  2  )   Pro  per — aurpluaco — e«-^ — re  9cr  vco — aha  11 — be — kept — &erp — the 

fundi   Surpluses  and  reserves  shall  not  be  kept  for  the  fund. 


The  division  shall  make  such  payments,  as  it  considers 
appropriate,  as  funds  become  available  from  time  to  time.   The 
payment  of  weekly  disability  benefits  shall  take  preference  over 
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the  payment  of  medical  benefits. No  lump  sum  payments  of future 

projected  benefits  shall  be  made  from  the  fund.   The  board  of 
investments  shall  invest  the  moneys  of  the  fund.   The  cost  of 
administration  of  the  fund  shall  be  paid  out  of  the  money  in  the 
fund  ." 

Section  7.   Section  39-71-611,  MCA,  is  amended  to  read: 
"39-71-611.   Gosfe-a — a-iwl — attorneys'  Attorneys  '  fees  payable  on 
denial  of  claim  or  termination  of  benefits  later  found 
compensable.   -J-r — fe4*« — event  If  an  insurer  denies  liability  for  a 
claim  for  compensation  or  terminates  compensation  benefits  and 
the  claim  is  later  adjudged  compensable  by  the  workers' 
compensation  judge  court  or  on  appeal,  and  if  it  is  determined  by 
the  workers'  compensation  court  that  the  actions  of  the  insurer 
in  denying  liability  or  terminating  benefits  was  unreasonable, 
the  insurer  shall  pay  reasonable  coota — 8*d-  attorneys'  fees  as 
established  by  the  workers'  compensation  judge  court . " 

Section  8.   Section  39-71-612,  MCA,  is  amended  to  read: 
"39-71-612.   Costa  and  attorneys1  Attorneys '  fees  that  may 
be  assessed  against  an  omployor — »*- insurer  by  workers' 
compensation  judge  court.   (1)   If  an  employer — ot-  insurer  pays  or 
tondorc  submits  a  written  offer  of  payment  of  compensation  under 
chapter  71  or  72  of  this  title  but  controversy  relates  to  the 
amount  of  compensation  due,  the  case  is  brought  before  the 
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workers'  compensation  judge  court  for  adjudication  of  the 
controversy,  and  the  award  granted  by  the  judge,  court  is  greater 
than  the  amount  paid  or  tondorod  offered  by  the  employ  or — e-f- 
insurer,  a  reasonable  attorney's  fee  as  established  by  the 
workers'  compensation  judge-  court  if  the  case  has  gone  to  a 
hearing  may  be  awarded  by  the  judge  court  in  addition  to  the 
amount  of  compensation.   However,  such  award  of  attorney  fees  ma; 
only  be  made  if  it  is  determined  by  the  workers'  compensation 
court  that  the  actions  of  the  insurer  were  unreasonable.   Any 
written  offer  of  payment  made  30  day s  or  more  before  the  date  of 

hearing  before  the  court  shall  be considered  a  valid  offer  of 

payment  for  the  purposes  of  this  section. 

4-2-) Whon — a-n — attorney  '  e — £-e« — ie — awarded — against, — a-n — omployor 

"r  i^t'TT un  der — th  i.s — sec  tion — there — uuuy. — U* — further — assessed 

ogoinot — fc-fcte — employer — e* — insurer — reasonable — Gost  e  , — fees  , — a-iwi 
mi  1  eo  go — f-e-r- — noceooo  r  y — wit  nooooG — ott  ending — a — hearing — o* — the 

claimant  '  e — boha  If  . Both — fcite — necessity — £-o* — t-ke — witness — a-o-d — t-tte- 

roouonoblonooo — e-f- — fe4** — f  oqb — must — be — approved — by — fch-e — workers  ' 
compenootion — judgo i " 

(2)   A  finding  of  unreasonableness  against  an  insurer  made 


under  this  section  or  sections  39-71-611  or  39-71-2907,  shall  not 
be  interpreted  to  constitute  a  finding  that  the  insurer  has  acted 
in  bad  faith  or  violated  the  unfair  trade  practices  provisions  in 
the  Mo rrt a na  insurance  code,  Title  33,  chapter  18." 
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!         Section  9.   NEW  SECTION. 

2  "39-71-615.   Costs  assessed  by  the  workers'  compensation 

3  court.   Reasonable  costs  shall  be  assessed  by  the  workers' 

4  compensation  court  against  an  insurer  in  relation  to  proceedings 

5  before  the  court  if: 

6  (1)   an  insurer  denies  liability  for  a  claim  for 

7  compensation  or  terminates  compensation  benefits,  and  the  claim 

8  is  later  adjudged  compensable  by  the  court  or  on  appeal;  or 

9  (2)   an  insurer  pays  or  submits  an  offer  of  payment  of 

10  compensation  but  controversy  relates  to  the  amount  of 

11  compensation  due,  and  the  court  awards  an  amount  greater  than  the 

12  amount  paid  or  offered  by  the  insurer. 
13 

14  Section  10.   NEW  SECTION. 

15  "39-71-616.   Employer  may  not  terminate  employee  for  filing 

16  claim  -  preference.   (1)   An  employer  may  not  terminate  an 

17  employee  solely  on  the  basis  that  the  employee  files  a  claim 

18  under  chapter  71  or  72. 

19  (2)   If  the  injured  employee  is  capable  of  returning  to  work 

20  within  two  years  from  the  date  of  injury,  and  has  received  a 
medical  release  to  return  to  work,  the  injured  employee  shall  be 
given  preference  over  new  hires  for  any  comparable  position  that 
becomes  vacant  within  such  two-year  period  that  is  consistent 
with  the  employee's  physical  condition  and  vocational  abilities." 


21 
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Section  11.   Section  39-71-701,  MCA,  is  amended  to  read: 

"39-71-701.   Compensation  for  injuries  producing  resulting 
in  temporary  total  disability.   (1)   An  injured  worker  is 
entitled  to  temporary  total  disability  benefits  if,  after  an 
injury,  the  worker  has  as  a  result  of  the  injury  a  total  loss  of 
wages  and  cannot  return  to  regular  employment  of  any  kind  in  the 

normal  labor  market.   Such  benefits  shall be  paid  until  the 

injured  worker  is  as  far  restored  as  the  permanent  character  of 
the  injuries  will  permit.   The  determination  of  a  temporary  total 
disability  condition  shall  be  supported  by  a  preponderance  of 
medical  evidence. 

( 1 }      ( 2 )   Weekly  compensation  benefits  for  an  injury 
producing — total  resulting  in  temporary  total  disability  shall  be 
66  2/3%  of  the  wages  received  at  the  time  of  the  injury.   The 
maximum  weekly  compensation  benefits  shall  not  exceed  $110 

beginning — July — L-, — 1973. Beginning — July — L-, — 19  76, — th-e — maximum 

weekly — compensa  t.i  on — bonof  i  fcti — ohol  1 — n-e-fe — o  xcood-  the  state's  average 
weekly  wage.   The  weekly  benefit  established  for  the  injured 
worker  at  the  time  of  injury  may  not  be  changed  by  any  subsequent 
adjustment  in  the  state's  average  weekly  wage  for  future  fiscal 
years .   Total  Temporary  total  temporary  disability  benefits  shall 
be  paid  for  the  duration  of  the  worker's  temporary  total 
disability. 

( 2 )   ( 3 )   In  cases  where  it  is  determined  that  periodic 
disability  benefits  granted  by  the  Social  Security  Act  are 
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1  payable  because  of  the  injury,  the  weekly  benefits  payable  under 

2  this  section  are  reduced,  but  not  below  zero,  by  an  amount  equal, 

3  as  nearly  as  practical,  to  one-half  the  federal  periodic  benefits 

4  for  such  week,  which  amount  is  to  be  calculated  from  the  date  of 
the  disability  social  security  entitlement." 

6  Section  12.   Section  39-71-702,  MCA,  is  amended  to  read: 

7  "39-71-702.   Compensation  for  injuries  producing  resulting 
g    in  continuing  total  permanent  disability.   (1)   If  an  injured 

9    worker  is  no  longer  temporarily  total ly    disabled ,  yet  continues 

10  to  have  a  total  loss  of  wages  and  no  reasonable  prospect  of 

1 1  finding  r egular  employment  of  any  kind in  the  normal  labor  market 

1 2  due  to  the  worker's  injuries,  the  wor ker  is  entitled  to 

13  continuing  total  disability  benefits.   Such  benefits  shall  be 

14  paid  during  the  duration  of  the  worker's  continuing  total 

15  disability.   The  determination  of  a  continuing  total  disability 

16  entitlement  shall be  supported  by  a  preponderance  of  evidence. 

17  ( 1 )   (2)   Weekly  compensation  benefits  for  an  injury 

18  producing — total — permanent  resulting  in  continuing  total 

19  disability  shall  be  66  2/3%  of  the  wages  received  at  the  time  of 

20  the  injury.   The  maximum  weekly  compensation  benefits  shall  not 

21  exceed  the  state's  average  weekly  wage.   Total — pormonsnt 
dioabil  ity — bonof  i  to — ohall — ke — paid — £-e* — fe-h-e — duration  of — fc-h-e- 
workor ' o — to  tal — permanent — dioobility  ■ 

-( 2)   (3)   In  cases  where  it  is  determined  that  periodic 
disability  benefits  granted  by  the  Social  Security  Act  are 
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payable  because  of  the  injury,  the  weekly  benefits  payable  under 
this  section  are  reduced,  but  not  below  zero,  by  an  amount  equal, 
as  nearly  as  practical,  to  one-half  the  federal  periodic  benefits 
for  such  week,  which  amount  is  to  be  calculated  from  the  date  of 
the  disability  social  security  entitlement. 

(4)   If  an  injured  worker  is  entitled  to  continuing  total 
disability  benefits  for  104  weeks,  a  cost  of  living  adjustment 
shall  be  made  to  the  worker's  weekly  benefit  payments  at  the  next 
succeeding  July  1  after  104  weeks  of  such  continuing  total 
disability  benefits  have  been  paid.   A  cost  of  living  adjustment 

shall  continue  to  be  made  each  July 1  thereafter.   An  injured 

worker  may  not  receive  more  tha n_ten_  such  cost  of  living 
adjustments.   The  cost  of  living  adjustment  shall  be  the 
percentage  increase,  if  any,  in  the  increase  in  the  state's 
average  weekly  wage  over  the  previous  year's  state's  average 
weekly  wage,  or  3%,  whichever  is  less." 

Section  13.   Section  39-71-703,  MCA,  is  amended  to  read: 
"39-71-703.   Compensation  for  injuries  couoinft  resulting  in 
permanent  partial  disability.   (1)   Weekly — compen aotion — benefits 
£af — injury — producing — par  tia  1 — dicabi  li  by — shall — ke — 66 — 2/3%  of — tho* 
actual — dimi  nu  ti  on — a_n — t4w* — workore  ' — our  ni  ng — capacity — measured — i«- 
dolloro  t — o u b  j e c  t — fe-e — a — mo  ximum — weekly — componuo  tion — e-£ — e*-e — ho  If — tho 
c  t a  t o '  c — average — weekly — wage . 
//// 
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f-3-) ¥4*e — compcnootion — ohal  1 — &e — poid — duping — fc-ke — period — «■£- 

disability  , — j*e* — exceeding , — however  , — 500  weeks — i-n — cases — o-f — partial 
dioability  . Howovor) — e-em  pcnootion — f-e* — partial — dioobili  ty- 
re oultj  ng — from — feh-e — loos — e-f- — one — injury — fre — e-n-y — member — ohal  1 — fre-fe — &e- 
pay  able — Lot — a — greater — number — exL — weeks — t-h-an — i-s — specif  i«-d — La- 


~^9 — 74 — 705  for — fe-ke — loos — »f — fe-h-e — member  . 

(1)  If  an  injured  worker  suffers  a  permanent  partial 
disability  as  a  result  of  an  injury,  and  the  worker  is  no  longer 
entitled  to  temporary  total  or  continuing  total  disability 
benefits,  the  worker  is  entitled  to  an  award  for  permanent 
partial  disability. 

(2)  A  per mane nt  partial  disabil ity  cond ition  results  from 
an  initial  determination  that  the  injured  worker  suffers  from 
either  a  medically  determined  impairment  established  by  a 
physician ,  or  results  in  a  permanent  physical  condition  that 
impairs  the  injured  worker's  ability  to  work.   Any  impairment 

rendered  shal 1  utilize  the  gu ides  to the  eval ua JM on i > f permanent 

impairment  of  the  American  Medical  Association,  2nd  edition, 
copyright  1984.   If  an  impairment  rating  is  rendered,  it  shall  be 
expressed  as a  percentage  of  the  impair ment  of  the  whole  person. 

(3)  An  injured  worker  who  is  entitled  to  an  award  for 
permanent partial  disability  shall  receive  the  award  as  follows; 


(a)   Wage  loss  award.   If  an  injured  worker  can  demonstrate 

an  actual  wage  loss  as  a  result  of  an injury,  or  can  demonstrate 

that  the  worker  would  have  an  actual  wage  loss  if  the  worker  had 
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to  compete  in  the  normal  labor  market,  the  worker  is  entitled  to 
an  amount  based  on  66  2/3%  of  the  wage  loss,  subject  to  a  maximum 
weekly  benefit  of  50%  of  the  state's  average  weekly  wage.   Such 
wage  loss  benefits  shall  be  paid  during  the  duration  of  the  wage 
loss,  subject  to  a  maximum  of  325  weeks. 

(b)   Indemnity  award.   If  an  injured  worker  who  suffers  from 
a  medical  impairment  cannot  establish  a  wage  loss,  or  elects  not 
to  take  wage  loss  benefits,  but  can  establish  by  a  preponderance 
of  the  evidence  that  the  worker's  ability  to  engage  in  gainful 
employment  is  diminished  or  may  reasonably  be  expected  to  be 
diminished  in  the  future,  the  injured  worker  is  entitled  to  an 
indemnity  award.   Such  award  shall  be  based  on  a  percentage  of 
disability,  and  such  percentage  shall  be  multiplied  by  325  weeks 


to  determine  the  number  of  weeks  granted  as  an  indemnity  award. 
Weekly  compensation  benefits  for  a  permanent  partial  indemnity 
award  are  66  2/3%  of  the  wages  received  at  the  time  of  injury, 
subject  to  a  maximum  weekly  benefit  of  50%  of  the  state's  average 
weekly  wage.   Factors  to  be  considered  in  determining  an 
indemnity  award  include  the  workers'  medical  impairment  rating, 
physical  condition,  age,  education,  work  history,  continuing 
pain,  actual  wage  loss,  loss  of  potential  future  earnings,  and 
any  other  relevant  factor  affecting  the  worker's  ability  to 
engage  in  gainful  employment.   The  granting  of  a  medical 
impairment  rating  does  not  establish  any  automatic  entitlement  to 
an  award  based  on  such  rating  or  requirement  for  payment  of  an 
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award  based  on  such  rating. 

(4)  The  weekly  benefit  amount  established  for  an  injured 
worker  may  not  be  changed  by  any  subsequent  adjustment  in  the 
state's  average  weekly  wage  for  future  fiscal  years. 

(5)  An  injured  worker  may receive  a  wage  loss  award  and 

also  receive  an  indemnity  award,  under  subsection  3  of  this 
section ,  bu t  in  no  case  may  an  injured  worker  receive  more  than 
325  weeks  of  permanent  partial  disability  for  an  injury." 

Section  14.   NEW  SECTION. 

"39-71-711.   Benefits  not  due  while  a  claimant  is 
incarcerated.   A  claimant  is  not  entitled  to  and  may  not  receive 
any  compensation  disability  benefits,  including  temporary  total, 
permanent  partial,  or  continuing  total,  while  a  claimant  is 
incarcerated   by  any  governmental  entity  after  conviction  of  a 
felony." 

Section  15.   Section  39-71-721,  MCA,  is  amended  to  read: 
"39-71-721.   Compensation  for  injury  causing  death.   (1)   If 
an  injured  employee  dies  and  the  injury  was  the  proximate  cause 
of  such  death,  then  the  beneficiary  of  the  deceased,  as  the  case 
may  be,  is  entitled  to  the  same  compensation  as  though  the  death 
occurred  immediately  following  the  injury-, — b-u* — fcrke — por  i  od — during 
which — fc-h-e — dco  th — benefit — i-e — poi  d — oho  11 — b-e — reduced — by — fch-e — period. 
during — e* — f-e* — which — componeation — w-a-6 — paid — £-e-f — fc-ke — injury  . 
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(2)  To  beneficiaries  as  defined  in  subsections  (2)(a) 
through  (2)(d)  of  39-71-116,  weekly  compensation  benefits  for  a_n 
injury  causing  death  •&** — computed — a-fe-  is  66  2/3%  of  the  decedent's 
wages.   The  maximum  weekly  compensation  bonofito  benefit  may  not 
exceed  the  state's  average  weekly  wage.   The  minimum  weekly 
compensation  4#f — dcoth  benefit  is  50%  of  the  state's  average 
weekly  wage,  but  in  no  event  may  it  exceed  the  decedent's  actual 
wages  at  the  time  of  his  death.   The  weekly  benefit  established 
may  not  be  changed  by  any  subsequent  adjustment  in  the  state's 
average  weekly  wage  for  future  fiscal  years. 

(3)  To  beneficiaries  as  defined  in  subsections  (2)(e)  and 
(2)(f)  of  39-71-116,  weekly  benefits  must  shall  be  paid  to  the 
extent  of  the  dependency  at  the  time  of  the  injury,  subject  to  a 
maximum  of  66  2/3%  of  the  decedent's  wages.   The  maximum  weekly 
compensation  may  not  exceed  the  state's  average  weekly  wage.   The 
weekly  benefit  established  may  not  be  changed  by  any  subsequent 
adjustment  in  the  state's  average  weekly _  wage  for  future  fiscal 
years . 

(4)  If  the  decedent  leaves  no  beneficiary  as  defined  in 
39-71-116(2),  a  lump-sum  payment  of  $3,000  muot  shall  be  paid  to 
the  decedent's  surviving  parent  or  parents. 

(5)  Tf  any  beneficiary  of  a  deceased  employee  dies,  the 
right  of  such  beneficiary  to  compensation  under  this  chapter 
ceases.   Death  benefits  muot  shal 1  be  paid  to  a  widow — ©* — widower 
for — life — e*-  surviving  spouse  for  500  weeks  subsequent  to  the  date 
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of  the  deceased's  employee's  death,  or  until  remarriage, 
whichever  occurs  first.   After  benefit  payments  cease  to  a_ 
surviving  spouse,  death  benefi ts  shall  be  paid  to  beneficiaries, 
if  any,  as  defined  in  subsections  (2)(b),  (2)(c),  or  (2)(d)  of 


section  39-71-116.   e-»4 — i-n — fcke — event — e4 — rcmor  rioge  t — 2 — yeoro  '  ■ 

benefit  s — mu  st — b-e — pa  id — i_n — a — lump — sum — to the widow or wi  Hnwpr  , 

(6)   In  all  cases,  benefits  muot  shall  be  paid  to 
beneficiaries,  as  defined  in  39-71-116(2)." 

Section  16.   Section  39-71-736,  MCA,  is  amended  to  read: 
"39-71-736.   Compensation  -  from  what  date  paid.   ( 1 )   No 
compensation  may  be  paid  for  the  first  ~5*  6_   days  loss  of  wages  due 
to  an  injury.   -££ — loss — of — wages — continuco — £-&e — more — thon — 5 — da  y  s  , 
compensation — shall — b-e — p^-i-d — from — fch-e — date — &£ — injury  ■■  Compensation 

shall  be  paid  starting  with  the  seventh  day of  wage  loss. 

However,  separate  benefits  of  medical  and  hospital  services  shall 
be  furnished  from  the  date  of  injury. 

(2)   For  purposes  of  this  section,  an  injured  worker  shall 
not  be  considered  to  have  a  wage  loss  if  the  worker  is  receiving 
sick  leave  benefits,  except  that  each  day  for  which  the  worker 
receives  sick  leave  shall  count  one  day  toward  the  six-day 
waiting  period." 

Section  17.   Section  39-71-741,  MCA,  is  amended  to  read: 
"39-71-741.   Compromise  settlements  and  lump-sum  payments 
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-  division  approval  required.   (1)   The  biweekly  payments 
provided  for  in  this  chapter  may  be  converted,  in  whole  or  in 
part,  into  a  lump-sum  payment.   Rogor dloec — of — fe-ke — date — e-f- — fe4*e- 
in  jury — e* — e-f — a — prior — lump-sum — payment  , — a- _A  lump-sum  conversion  of 
■  pornionen-fc — total  future  projected  continuing  total  biweekly 
poymonto  uwordod — e* — paid  oftor — April — 15-, — 1985, — muot  oqual — t-h-e- 
cotimatod — prooont — value — e-£ — fe-h-e — total — unpaid — permanent — total 


biweekly — paymento  > — aoouming — intoroot — e-fe — 7% — p-e-f — yoar, — compounded 
annually  , — unless — fch-e — conver  sion — improves — th-e — financial — condition 
trr — the  worker — or — hi-s — bene  f  iciary  , — a-s — provided — i* — subsection 

(  2)(  b)  . H — fc-h-e — catimotcd  duration — of — feh-e — compensation — period  is 

tho  remaining — life — expectancy — e-f — fch-e — claimant — ox — t_he — el  aimant  '  s 
beneficiary  , — the  remaining  life — expectancy  muot — be — determined  by 
uoing  the  moot — recent — table — e4- — life  expectancy — in  yooro — ae- 
publiohod  by — the  United  Statco  notional — center — for  health 
atotinticoi  shall  be  discounted  based  on  the  discount  figure 
adopted  by  the  division  for  the  fiscal  year  in  which  the  lump  sum 


is  awarded  or  paid.   Such  discount  figure  shall  be  adopted  by  the 
division,  rounded  to  the  nearest  whole  number,  and  based  on  the 
average  rate  for  United  States  ten-year  treasury  bills  in  the 
previous  calendar  year.   Any  conversion  of  continuing  total 
disability  benefits  shall  be  based  on  the  weekly  benefit  rate 
established  for  the  injured  worker  immediately  after  the  injury, 
and  may  not  take  into  consideration  any  cost  of  living 
adjustments  as  provided  for  in  section  39-71 -702( A ) .   A  lump  sum 
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conversion  of  permanent  partial  disability  benefits shal]  not  be 

discounted . 

(2)   The  conversion  of  future  biweekly  benefits  can  only  be 
made  upon  the  written  application  petition  of  the  injured  worker 
or  the  worker's  beneficiary,  and  with  the  concurrence  of  the 
insurer^,  e*-d — approval — e-i — fe-h-e — con  veroion — rooto — ir& — fe-h-e — diocrction 
-e-£ — fc4*-e — divioion — a-e — fee — feke — otnoun  t — e-£ — feh-e — lump — b-vhb — payment — a+wJ — the 
advisability — &£. — t-h« — convars  ion  .   Any  such  conversion  shall  be  in 
the  claimant's  best  interest.   It  is  presumed  that  biweekly 
payments  are  in  the  best  interests  of  the  worker  or  his 
beneficiary.   The  oppro vol — ©*-  award  of  a  lump-sum  conversion  by 
the — divioion — ©*-  the  workers'  compensation  j  u  d  b  e  court  must — b-e — the 
exception  } — t^efe — fe-h-e — rule, — and  may  be  pi  von  granted  only  if  the 
worker  or  his  beneficiary  demonstrates  that  k4-e — ability — fe-e- 
suatain — himself — financially — i-e — more — probo  bio — with — a-  it  is  in  the 
injured  workers'  best  interest  to  allow  a  whole  or  partial 
lump-sum  conversion^  than — with — &h-o — biweekly — payments — a-«-d — hio 

other — o  v  o  i  1  o  b  1  o — rooourcoo  i T-ke — following — proce  dure — mugt — &e — use  d 

by — fe-he — di  vioi  on — a-frd — t  ho  workers' — componsa  tion — judge — in- 
determining — whothor — a — lump-sum — convor  sion — ei — permanent — to  tal 
biweekly — po  ymenta — will — b-e — opprovod — e* — owar  dod  i       A  conversion  of 
future  benefits  into  a  lump  sum  shall  not  be  considered  in  a 
claimant's  best  interest  unless  claimant  is  able  to  demonstrate: 

(a)  that  the  lump  sum  is  reasonably  necessary  to  meet 
claimant's  pressing  financial  needs;  or 
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(b)  that  the  lump  sum  is  necessary  to  fund  an  approved 
rehabilitation  plan  so  long  as  the  rehabilitation  plan  provides  a 
reasonable  reentry  into  gainful  employment  for  the  claimant;  or 

( c )  the  parties  agree  to  the  payment  of  the  lump  sum.   In 
such  event,  the  division  shall  disapprove  the  lump  sum  payment 
only  if  it  finds  that  such  lump  sum  payment  would  clearly  be 
detrimental  to  the  claimant. 

.(-a-) 5-h-e — dif  f  oronco — between — feh-e — proeont — diocounted — voluc — e-f- 

-e — lump — 64H» — a-»4 — fc&e — future  .  value — e-£ — fclte — biweekly — payments — cannot 


fce — fcb-e — only — groundo,  for — opproving — a* — awar  ding — a — lump. 


sum 


conversion. 


(-&•} A — lump-sum — convor  oion — that — improves — t-h-e — f  inonciol 

eond  i  tion — erf — t4*e — work  or — a*= — hrfe — benef  i  ci  or  y — over — whot — would — hove 
been — reasonably — expected — be-d — tb-e — worker — fte-t — been — injured  or — died 
o-a* — b-e — approved — ©* — awarded — on  ly — i-f — fcbe — lump — 6-u* — convcroi  on — is 
limited — fc-e — fcb-e — purchaco — price — t.o  the  insurer,  of — a* — annuity — thot 
would — y  i  o  1  d — a* — amount — oqyol — fee — fe-h-e — biweekly — bono  fits — po  y.o  b  1  o — over 
-Hi-e — estimated — duration — erf — the  compenaotion — period  .  .  The — worker — e*=- 
his — beneficiary — must — demons  tgr'ate — the  .financial — condition — that 
would — ho  vc — been — reo  oono'bl-y — cxpcGte  d  t — tokd  ng — into'  conoi  dorot  ion 
his — ag-e-, — educ  at  ion  , — work — experience  , — a-ad — probable — 3-0-b — promotions 
and — pa-y — incroaeoo  > 

(  c  ) tf — feii-e — existing — del  inquent — a* — outstanding — debts — a-s^e 

used — era — ground  9 — £-en? — a — lump  quid — conv  or  oion  } — fe-4*e — worker — a* — hio 
beneficiary — muot — demono  tr  ote — through — a — debt — management — plan — that 
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.a — lump — s-uw — f-e* — that — pur  pooo — ire — ncccaoory — te — susto  in — himself 
financially  . 

44-) 1-4 — e — buoinooo — vonturd  i o — uood — a-e — groundo — f-e-f — a— lump  cum 

conversion  , — fc-h*» — worker — e* — h-4-s — beneficiary — must — demonstrate. 
through — a — business — pia-n — that — a — Jump — s-uw — f-e-r — fch-ai — purpose — is- 
noceesar  y — fco — sustain — himself — f-inanc  ial  ly  . £ke — business — plan — must 


-at  'least*  &how  the — feasibility — e-f — fe-h-e — buoinooo  » — given — fch-e — mo  r  liet 
cond  i  tiono — in,  the — intended — morkot — a  r  e  a  > — a-&4 — fe-h-e — cooh — that — will — b-e- 
a vailable — to — him — e-n — a — hi weekl  y — basis — al  ter — start — u-p — cooto — ond 
other — business — oxponooo — ore.  conoidorod — throughout — fc+t-e — e  xpec  ted 
life — t»f — kh-e — venture  . 

■f-3-) J-# — fc-h-e — divioi  on — f  j  nd  b — that  an — application — f-e-r- — lump-sum 

conversion — does — not — a-d-e-quately  demonstrate — fc-h-e — ability — oi — fc-h-e — ■ 


-w-» 


r  ker — ©* — hi* — benef  iciar  y — fee — sustain  .himself — financially  , — the 


division — mM-y — order  , — a-fc — fc-he — insurer  '  s — expense  , — financial , — medic  a  1 , 
vocational — rehabilitation  , — e-ducat  i  onol , — ©■¥ — other — evaluative 
studies — fee — determine — whether — a — lump-sum — conversion — is — in — t-ke — best 
interest — o-f — the  .  wor  ker — ©x — his — benef  ic  iar  y  . 

(/i  )   (3)   The  division  has  full  power,  authority,  and 
jurisdiction  to  allow  and  approve  compromises  of  claims  under 
this  chapter.   All  settlements  and  compromises  of  compensation 
provided  in  this  chapter  are  void  without  the  approval  of  the 
d i v i s i o n,  however  such  approval  shall  not  be  unreasonably 
withheld .   Any  settlement  of  a  claim  that  includes  the  conversion 
of  future  benefits  into  a  lump  sum  shall  meet  the  requirements  of 
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subsection  (2)  of  this  section.   Approval  of  the  division  muot 
shall  be  in  writing.   The  division  shall  directly  notify  every 
claimant  of  any  division  order  approving  or  denying  a  claimant's 
settlement  or  compromise  of  a  claim.   If  the  division  does  not 

act  upon  a  petition  for  settlement  within  30  days from  the  date 

it  receives  the  petition,  the  petition  is  considered  approved . 
(  5 )   (  4 )   A  controversy  between  a  claimant  and  an  insurer 
regarding  the  conversion  of  biweekly  payments  into  a  lump  sum ,  or 
the  rejection  by  the  division  of  an  agreement  between  a  claimant 
and  an  insurer  for  a  conversion  of  biweekly  payments  into  a  lump 
sum,  are  -jea-  considered -e — diopute  disputes  for  which  the  workers' 
compensation  judge  court  has  jurisdiction  to  make  a  determina- 


tion ." 


Section  18.   Section  39-71-1004,  MCA,  is  amended  to  read: 
"39-71-1004.   Industrial  accident  rehabilitation  account. 
(  1  )   The — poymcnt3 — provided — i-ft — 39-71 — 1003  Payment  for  the 
vocational  rehabilitation  benefits  provided  by  the  department  of 
social  and  rehabilitative  servi ces  under  section  39-71-1006  and 
39-71-1007  shall  be  made  from  the  industrial  accident  rehabili- 
tation account  in  the  state  special  revenue  fund.   Payments  to 
the  account  shall  be  made  on  or  before  July  1  of  each  year  as 
f ol lows : 
//// 
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(a)  by  each  employer  operating  under  the  provisions  of  plan 
No.  1  of  the  Workers'  Compensation  Acl,  an  amount  to  be  assessed 
by  the  division,  not  exceeding  1%  of  the  compensation  paid  to  the 
employer's  injured  employees  in  Montana  for  the  preceding  fiscal 
year ; 

(b)  by  each  insurer  insuring  employers  under  the  provisions 
of  plan  No.  2  of  the  Workers'  Compensation  Act,  an  amount  to  be 
assessed  by  the  division,  not  exceeding  1%  of  the  compensation 
paid  to  injured  employees  of  its  insured  in  Montana  during  the 
preceding  fiscal  year; 

(c)  by  the  division,  an  amount  to  be  determined  by  the 
division,  not  exceeding  1%  of  the  compensation  paid  to  injured 
employees  in  Montana  from  the  industrial  insurance  expendable 
trust  fund  and  the  occupational  disease  expendable  trust  fund  for 
the  preceding  fiscal  year. 

(2)  Separate  accounts  of  the  amounts  collected  and 
disbursements  made  from  the  industrial  accident  rehabilitation 
account  in  the  state  special  revenue  fund  shall  be  kept  for  each 
of  the  plans.   If  in  any  fiscal  year  the  amount  collected  from 
the  employers  under  any  plan  exceeds  the  amount  of  payments  for 
employees  of  the  employers  under  such  plan,  the  assessment 
against  the  employers  under  such  plan  for  the  following  year 
shall  be  reduced. 

(3)  The  payments  herein  provided  for  shall  be  made  to  the 
division,  which  shall  credit  the  sums  paid  to  the  industrial 
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accident  rehabilitation  account  which  shall  be  in  the  custody  of 
the  state  treasurer.   Disbursements  from  the  account  shall  be 
made  after  approval  by  the  department  of  social  and  rehabili- 
tation services  and  upon  audit  and  approval  by  the  department  of 
administration . 

(4)   No  part  of  the  funds  allocated  or  contributed  as  herein 
provided  and  contemplated  shall  be  used  in  payment  of  adminis- 
trative expenses  of  the  division  or  department  of  social  and 
rehabilitation  services." 

Section  19.   NEW  SECTION. 

"39-71-1006.   Required  Rehabilitation.   (1)   The  division 
may,  in  accordance  with  this  part,  require  a  claimant  to  pursue  a 
rehabilitation  program  in  order  to  be  entitled  to  continue  to 
receive  workers'  compensation  benefits. 

(2)  A  rehabilitation  program  is  a  prescribed  program  of 
goods  and  services  for  the  purpose  of  assisting  an  injured  worker 
to  return  to  work. 

(3)  The  rehabilitation  program  shall  take  into  account  the 
claimant's  limitations  and  availability  of  work  within  the  normal 
labor  market.   The  return  to  work  priorities  shall  be  determined 
by  selecting  the  first  appropriate  action  in  the  following 
sequence : 

(a)  in  the  same  position; 

(b)  in  a  modified  position; 
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(c)  in  a  related  occupation  deemed  to  be  appropriate 
gainful  employment  suited  to  the  claimant's  education 
and  marketable  skill  levels; 

(d)  through  rehabilitation  in  an  on-the-job  training 
program; 

(e)  through  rehabilitation  in  a  short-term  (less  than  24 
months)  retraining  program; 

(f)  through  rehabilitation  in  a  long-term  (48-month 
maximum)  retraining  program;  or 

(g)  through  self  employment. 

(4)   Once  the  claimant  has  been  restored  to  a  normal  labor 
market  pursuant  to  any  of  those  priorities,  the  necessity  of 
engaging  in  a  rehabilitation  program  shall  cease  and  the  claimant 
shall  be  awarded  benefits  pursuant  to  section  39-71-703,  if  any." 

Section  20.   NEW  SECTION. 

"39-71-1007.   Referral  of  disabled  workers  for  rehabilita- 
tion services.   (1)   Rehabilitation  services  may  be  requested  by 
the  injured  worker,  the  insurer,  or  the  division.   The  division 
shall  then  require  the  insurer  to  designate  a  rehabilitation 
provider . 

(2)   The  division  shall  notify  the  department  of  social  and 
rehabilitation  services  of  injured  workers  who,  in  the  opinion  of 
the  division,  require  vocational  rehabilitation  services  as 
provided  in  Title  53,  chapter  7.   The  department  of  social  and 
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rehabilitation  services,  in  the  providing  of  vocational  rehab- 
ilitation services  to  the  injured  worker,  shall  consult  with  the 
rehabilitation  provider  designated  by  the  insurer  if  the 
designated  provider  is  other  than  the  department. 

(3)  Rehabilitation  services  provided  under  this  part  shall 
be  delivered  either  through  a  rehabilitation  counselor  certified 
by  the  board  for  rehabilitation  certification  as  a  certified 
rehabilitation  counselor  (CRC),  or  by  a  vocational  rehabilitation 
counselor  employed  by  the  department  of  social  and  rehabilitation 
services,  or  both. 

(4)  Injured  workers  served  by  the  department  of  social  and 
rehabilitation  services  shall  receive  vocational  rehabilitation 
services  in  accordance  with  the  provisions  of  Title  53,  Chapter 
7,  parts  1  and  2,  and  those  injured  workers  may  receive  only 
those  vocational  rehabilitation  services  from  the  department  as 
are  authorized  therein.  The  department  shall  process  each  case 
in  a  reasonably  timely  manner. 

(5)  The  appeal  process  before  the  board  of  social  and 
rehabilitation  services  provided  for  in  53-7-106  is  the  exclusive 
remedy  for  any  person  aggrieved  in  the  receipt  of  services 
provided  by  the  department  of  social  and  rehabilitation  services 
under  this  part.   Appeal  may  be  made  to  the  district  court  from  a 
decision  of  the  board  in  accordance  with  part  7  of  Title  2, 
chapter  4,  MCA." 
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Section  21.   NEW  SECTION. 

"39-71-1008.   Documentation  of  rehabilitation  determination 
to  the  division.   (1)   When  an  insurer's  designated  rehabilita- 
tion provider  has  determined  that  all  appropriate  rehabilitation 
services  have  been  provided  to  the  injured  worker  in  accordance 
with  subsection  (3)  of  39-71-1006,  the  insurer  shall  document 
that  determination  to  the  division. 

(2)   When  the  department  of  social  and  rehabilitation 
services  has  determined  that  all  appropriate  rehabilitation 
services  have  been  provided  to  the  injured  worker  in  accordance 
11    with  subsection  (3)  of  39-71-1006,  the  department  shall  document 
that  determination  to  the  division." 

13 

14  Section  22.   NEW  SECTION 

15  "39-71-1009.   Eligibility  for  biweekly  benefits  under 

16  rehabilitation  plan.   (1)   An  injured  worker  referred  for 

17  rehabilitation  by  the  division  shall  be  paid  temporary  total 

18  disability  benefits  if  the  injured  worker  participates  in  a 

19  rehabilitation  program  approved  in  writing  by  the  insurer's 

20  designated  rehabilitation  provider,  or  participates  through  the 

21  department  of  social  and  rehabilitation  services  in  vocational 

22  rehabilitation  provided  under  an  individualized  written  rehab- 

23  ilitation  plan  in  accordance  with  39-71-1006. 

24  (2)   If  a  dispute  exists  relative  to  the  need  for  or  suf- 

25  ficiency  of  a  rehabilitation  program,  the  division  shall,  upon 
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request  of  the  injured  worker  or  insurer,  review  the  matter. 
After  consultation  with  the  department  of  social  and  rehabili- 
tation services  and  the  designated  rehabilitation  provider,  the 
division  may  direct  the  claimant  to  participate  in  the  rehabili- 
tation program  or  direct  such  other  action  as  the  division  shall 
deem  appropriate.   The  determination  of  the  division  shall  be  in 
writing  and  shall  be  supported  by  the  division's  reasoning  and 
the  basis  for  its  direction.   The  division's  determination 
pursuant  to  this  subsection  shall  take  place  within  30  days  of 
any  request . 

(3)   If  the  division  determines  that  the  rehabilitation 
program  is  available  and  appropriate  for  a  claimant  receiving 
workers'  compensation  benefits,  the  division  shall  require  the 
claimant  to  participate  in  the  program.   If  a  claimant  refuses  to 
participate  in  the  program,  the  issue  regarding  the  availability 
and  appropriateness  of  the  program  shall  be  brought  before  the 
workers'  compensation  court.   Weekly  benefits  shall  continue 
pending  a  decision  by  the  court  as  to  the  availability  and 
appropriateness  of  the  program.   If  the  court  determines  that  the 
program  is  available  and  appropriate,  and  if  the  claimant 
continues  to  refuse  to  participate  in  the  program,  weekly 
benefits  may  be  terminated. 

(A)   If  the  court  determines  that  a  claimant  unreasonably 
refused  to  participate,  the  insurer  shall  be  given  credit  for  all 
benefits  paid  against  future  compensation  payments  during  the 
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Section  23.   NEW  SECTION. 


.  period  when  the  claimant  unreasonably  refused  to  participate  in 

2  the  prescribed  rehabilitation  program.   If  the  court  finds  in 

favor  of  the  claimant,  the  court  may  award  reasonable  attorney 

fees  and  costs." 

5 

6 

7         "39-71-1010.   Sharing  of  case  information.   (1)   The 

department  of  social  and  rehabilitation  services,  the  insurer's 

9  designated  rehabilitation  provider,  and  the  division  shall 

10  provide  to  each  other  case  information  as  is  necessary  to  carry 

H  out  the  purposes  of  this  part.   The  division  shall  make  an 

12  injured  worker's  records  available  to  the  injured  worker  and  the 

13  worker's  insurer  upon  request." 

14 

15  Section  24.   Section  39-71-2102,  MCA,  is  amended  to  read: 

16  "39-71-2102.   Proof  of  solvency  to  be  filed.   (1)   Every 

17  employer  who  has  elected  to  be  bound  by  compensation  plan  No.  1 

18  shall  file  proof  of  his  solvency  within  the  time  and  in  the  form 

19  as  may  be  prescribed  by  the  rules  or  orders  of  the  division. 

20  (2) The  division  shall  require  the  employer  which  elects  to 

21  be  bound  by  compensation  plan  No.  1  to  provide  a  security 
^  deposit.   Such  security  deposit  may  be  a  surety  bond,  a  guarantee 

23  of  the  parent  company  (self -insured  in  this  state),  or  excess 

24  insurance,  and  shall  be  in  an  amount  of  $250,000  or  an  average  of 

25  benefits  incurred  by  the  employer  for  the  past  three  calendar 
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years,  whichever  is  greater." 

Section  25.   Section  39-71-2901,  MCA,  is  amended  to  read: 
"39-71-2901.   Location  of  office  -  general  and  powers. 
( 1 )   The  principal  office  of  the  workers'  compensation  _4u-d-g-e- 
court  shall  be  in  the  city  of  Helena.   The  chief  workers' 
compensation  judge  shall  establish  procedures  for  the  allocation 
of  the  case  load  between  the  judges. 

(2)   The  workers'  compensation  court  has  power  to: 

(a)  preserve  and  enforce  order  in  its  immediate  presence; 

(b)  provide  for  the  orderly  conduct  of  proceedings  before 
it  or  its  officers; 

(c)  compel  obedience  to  its  judgments,  orders,  and  process 
in  the  same  manner  and  by  the  same  procedures  as  is  provided  for 
in  civil  actions  in  district  courts; 

( d )  compel  the  attendance  of  persons  to  testify; 

( e )  punish  for  contempt  in  the  same  manner  and  by  the  same 
procedures  as  provided  for  in  district  courts." 

Section  26.  Section  39-71-2902,  MCA,  is  amended  to  read: 
"39-71-2902.  Operating  expenses.  The  workers'  compensation 
judge  court  may  employ  such  employees  as  may  be  required  to  carry 
out  the  duties  under  this  part.  All  expenditures  of  the  workers' 
compensation  judge ,  court ,  including  but  not  limited  to  salaries, 
traveling  expenses,  office  rent,  office  equipment,  and  supplies, 
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shall  be  paid  out  of  the  workers'  compensation  administration 
fund." 

Section  27.   Section  39-71-2903,  MCA,  is  amended  to  read: 
"39-71-2903.   Administrative  procedure  act  applicable  - 
judge  couTt-fHrt  bound  by  rules  of  evidence.   All  proceedings  and 
hearings  before  the  workers'  compensation  judge  court  shall  be  in 
accordance  with  the  appropriate  provisions  of  the  Montana 
Administrative  Procedure  Act.   However  t — the  The  workers' 
compensation  judge  court  is  n  ot  bound  by  common  law  and  statutory 
rules  of  evidence." 

Section  28.   Section  39-71-2904,  MCA,  is  amended  to  read: 
"39-71-2904.   Direct  appeal  to  supreme  court.   Notwithstand- 
ing 2-4-701  through  2-4-704,  an  appeal  from  a  final  decision  of 
the  workers'  compensation  judge  court  shall  be  filed  directly 
with  the  supreme  court  of  Montana  in  the  manner  provided  by  law 
for  appeals  from  the  district  court  in  civil  cases." 

Section  29.   Section  39-71-2905,  MCA,  is  amended  to  read: 
"39-71-2905.   Petition  to  workers'  compensation  judge 
court .   ( 1 )   A  claimant  or  an  insurer  who  has  a  dispute 
concerning  any  benefits  under  chapter  71  of  this  title  may 
petition  the  workers'  compensation  judge  court  for  a 
determination  of  the  dispute.   Jurisdiction  shall  not  extend  to 
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disputes  under  39-71-616.   The  j  u  d  g  o ,  court ,  after  a  hearing, 
shall  make  a  determination  of  the  dispute  in  accordance  with  the 
law  as  set  forth  in  chapter  71  of  this  title.   If  the  dispute 
relates  to  benefits  due  a  claimant  under  chapter  71,  the  judge 
court  shall  fix  and  determine  any  benefits  to  be  paid  and  specify 
the  manner  of  payment.   The  workers'  compensation  judge  court  has 
exclusive  jurisdiction  to  make  determinations  concerning  disputes 
under  chapter  71,  except  as  provided  in  39-71-516  and 
39-71- 1007 ( 5 ) .   The  penalties  and  assessments  allowed  against  an 
insurer  under  chapter  71  are  the  exclusive  penalties  and 
assessments  that  can  be  assessed  against  an  insurer  for  disputes 
arising  under  chapter  71. 

(2)  Before  a  claimant  or  an  insurer  may  petition  the  court 
under  this  section  for  a  resolution  of  a  dispute,  the  petitioner 
shall  attempt  to  resolve  the  dispute  by: 

(a)  providing  the  other  party  to  the  dispute  with  a  written 

demand  requesting  resolution  of  the  dispute. Included  within 

such  demand shall  be  a  complete  explanation  of  the  dispute, 

copies  of  documents  or  other  information  supporting  the  position 
taken  by  the  party  claiming  the  dispute,  and  a  suggested 
resolution  of  the  dispute. 

(b)  The  party  receiving  the  information  described  in 

subsection  (2)(a)  of  this  section  shall  have 20  days  from  the 

date  of  receiving  such  information  to  propose  a  resolution  of  the 
dispute .   If  no  agreement  is  entered  into  within  such  20  days 
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resolving  the  dispute,  the  party  claiming  the  dispute  may  file  a 
petition  with  the  workers'  compensation  court. 

(3)   A  party  may  move  to  dismiss  a  petition  if  it  contends 


4    that  the  petitioner  has  not  complied  with  subsection  (2)(a)  of 


this  section.   A  ruling  on  such  motion  shall  be  based  on 
documentary  evidence  submitted  to  the  court  by  the  pa rties, 
7    supporting  or  opposing  the  motion." 


Section  30.   Section  39-71-2906,  MCA,  is  amended  to  read: 
"39-71-2906.   Nominal  disability  awards.   The  judge  court 
U    may  grant  nominal  disability  awards  in  cases  where  it  is  found 
12    that  an  accident  has  occurred  in  the  course  and  scope  of 
employment  but  no  disability  has  resulted  therefrom." 

14 

15         Section  31.   Section  39-71-2907,  MCA,  is  amended  to  read: 

lg         "39-71-2907.   Increase  in  award  for  unreasonable  delay  or 

17  refusal  to  pay.   When  payment  of  compensation  has  been 

18  unreasonably  delayed  or  refused  by  an  insurer,  either  prior  or 

19  subsequent  to  the  issuance  of  an  order  by  the  workers' 

20  compensation  judge  court  granting  a  claimant  compensation 

21  benefits,  the  full  amount  of  the  compensation  benefits  due  a 

22  claimant,  between  the  time  compensation  benefits  were  delayed  or 

23  refused  and  the  date  of  the  order  granting  a  claimant 

24  compensation  benefits,  may  be  increased  by  the  workers' 

25  compensation  judge  court  by  20%.   The  question  of  unreasonable 
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delay  or  refusal  shall  be  determined  by  the  workers'  compensation 
judge  court  ,  and  such  a  finding  constitutes  good  cause  to 
rescind,  alter,  or  amend  any  order,  decision  or  award  previously 
made  in  the  cause  for  the  purpose  of  making  the  increase  provided 
herein . " 

Section  32.   Section  39-71-2909,  MCA,  is  amended  to  read: 
"39-71-2909.   Authority  to  review,  diminish,  or  increase 
awards  -  limitation.   The  judge  court  may,  upon  the  petition  of  a 
claimant  or  an  insurer  that  the  disability  of  the  claimant  has 
changed,  review,  diminish,  or  increase,  in  accordance  with  the 
law  on  benefits  as  set  forth  in  chapter  71  of  this  title,  any 
benefits  previously  awarded  by  the  judge-  court  or  benefits 
received  by  a  claimant  through  settlement  agreements.   However, 
the  judgo  court  may  not  change  any  final  settlement  or  award  of 
compensation  more  than  4  years  after  the  settlement  has  been 
approved  by  the  division  or  any  order  approving  a  full  and  final 
compromise  settlement  of  compensation." 

Section  33.   NEW  SECTION. 

"39-71-2910.   Filing  fee.   A  claimant  or  an  insurer  who 
files  a  petition  for  hearing  under  this  chapter  shall  pay  a 
filing  fee  of  $25.00.   A  party  required  to  file  a  notice  of 
appearance  of  counsel  as  provided  by  the  court  rules  shall  pay  an 
appearance  fee  of  $25.00.   All  sums  collected  under  this  section 
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shall  be  deposited  monthly  in  the  funds  collected  by  the  division 
under  39-71-201.   The  court  procedural  rules  shall  provide  for 
the  method  of  payment.   The  money  collected  under  this  section 
shall  be  a  cost  recoverable  under  39-71-611  and  39-71-612." 

Section  34.   NEW  SECTION. 

"39-71-2911.  Signing  of  petitions,  pleadings,  motions,  and 
other  papers  -  sanctions.   Every  petition,  pleading,  motion,  or 
other  paper  of  a  party  appearing  before  the  court  and  represented 
by  an  attorney  shall  be  signed  by  at  least  one  attorney  of  record 
in  his  individual  name,  whose  address  shall  be  stated.   A  party 
who  is  not  represented  by  an  attorney  shall  sign  his  petition, 
pleading,  motion,  or  other  paper  and  state  his  address.   The 
signature  of  an  attorney  or  party  constitutes  a  certificate  by 
him  that  he  has  read  the  petition,  pleading,  motion,  or  other 
paper;  that  to  the  best  of  his  knowledge,  information,  and  belief 
formed  after  reasonable  inquiry  it  is  well  grounded  in  fact  and 
is  warranted  by  existing  law  or  a  good  faith  argument  for  the 
extension,  modification,  or  reversal  of  existing  law,  and  that  it 
is  not  interposed  for  any  improper  purpose,  such  as  to  harass  or 
to  cause  unnecessary  delay  or  needless  increase  in  the  cost  of 
litigation.   If  a  petition,  pleading,  motion,  or  other  paper  is 
not  signed,  it  shall  be  stricken  unless  it  is  signed  promptly 
after  the  omission  is  called  to  the  attention  of  the  petitioner, 
pleader,  or  movant.   Tf  a  petition,  pleading,  motion,  or  other 
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paper  is  signed  in  violation  of  this  rule,  the  court,  upon  motion 
or  upon  its  own  initiative,  shall  impose  upon  the  person  who 
signed  it,  a  represented  party,  or  both,  an  appropriate  sanction, 
which  may  include  an  order  to  pay  to  the  other  party  or  parties 
the  amount  of  the  reasonable  expenses  incurred  because  of  the 
filing  of  the  petition,  pleading,  motion,  or  other  paper, 
including  a  reasonable  attorney's  fee." 

Section  35.   Section  45-6-301,  MCA,  is  amended  to  read: 
"45-6-301.   Theft.   (1)   A  person  commits  the  offense  of 
theft  when  he  purposely  or  knowingly  obtains  or  exerts  unauthor- 
ized control  over  property  of  the  owner  and: 

(a)  has  the  purpose  of  depriving  the  owner  of  the  property; 

(b)  purposely  or  knowingly  uses,  conceals,  or  abandons  the 
property  in  such  manner  as  to  deprive  the  owner  of  the  property; 
or 

(c)  uses,  conceals,  or  abandons  the  property  knowing  such 
use,  concealment,  or  abandonment  probably  will  deprive  the  owner 
of  the  property . 

(2)  A  person  commits  the  offense  of  theft  when  he  purposely 
or  knowingly  obtains  by  threat  or  deception  control  over  property 
of  the  owner  and: 

(a)  has  the  purpose  of  depriving  the  owner  of  the  property; 

(b)  purposely  or  knowingly  uses,  conceals,  or  abandons  the 
property  in  such  manner  as  to  deprive  the  owner  of  the  property; 
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or 

(c)   uses,  conceals,  or  abandons  the  property  knowing  such 
use,  concealment,  or  abandonment  probably  will  deprive  the  owner 
of  the  property  . 

(3)  A  person  commits  the  offense  of  theft  when  he  purposely 
or  knowingly  obtains  control  over  stolen  property  knowing  the 
property  to  have  been  stolen  by  another  and: 

(a)  has  the  purpose  of  depriving  the  owner  of  the  property; 

(b)  purposely  or  knowingly  uses,  conceals,  or  abandons  the 
property  in  such  manner  as  to  deprive  the  owner  of  the  property; 
or 

(c)  uses,  conceals,  or  abandons  the  property  knowing  such 
use,  concealment,  or  abandonment  probably  will  deprive  the  owner 
of  the  property . 

(4)  A  person  commits  the  offense  of  theft  when  he  purposely 
or  knowingly  obtains  or  exerts  unauthorized  control  over  any  part 
of  any  public  assistance  provided  under  Title  53  by  a  state  or 
county  agency,  regardless  of  the  original  source  of  assistance, 
by  the  means  of: 

(a)  a  knowingly  false  statement,  representation,  or  imper- 
sonation; or 

(b)  a  fraudulent  scheme  or  device. 

(5)  A  person  commits  the  offense  of  theft  when  he  purposely 
or  knowingly  obtains  or  exerts  unauthorized  control  over  any  part 
of  any  benefits  provided  under  Title  39,  chapters  71  and  72,  by 
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means  of : 


(a) a  knowingly  false  statement,  representation,  or  imper- 
sonation ;  or 

(b)   deception  or  other  fraudulent  action. 

(5)   (6)   A  person  convicted  of  the  offense  of  theft  of 
property  not  exceeding  $300  in  value  shall  be  fined  not  to  exceed 
$500  or  be  imprisoned  in  the  county  jail  for  any  term  not  to 
exceed  6  months,  or  both.   A  person  convicted  of  the  offense  of 
theft  of  property  exceeding  $300  in  value  or  theft  of  any  com- 
monly domesticated  hoofed  animal  shall  be  fined  not  to  exceed 
$50,000  or  be  imprisoned  in  the  state  prison  for  any  term  not  to 
exceed  10  years,  or  both. 

(6)-  ( 7 )   Amounts  involved  in  thefts  committed  pursuant  to  a 
common  scheme  or  the  same  transaction,  whether  from  the  same 
person  or  several  persons,  may  be  aggregated  in  determining  the 
value  of  the  property." 

Section  36.   Sections  39-71-410,  39-71-705,  39-71-706, 
39-71-709,  39-71-1001,  39-71-1002,  39-71-1003,  39-71-1005,  and 
39-71-2908,  MCA,  are  repealed. 


-  End 
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